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FEDERAL ADMINISTRATIVE PROCEDURE 


TUESDAY, NOVEMBER 29, 1960 


U.S. SENATE, 
SUBCOMMITTEE ON ADMINISTRATIVE PRACTICE AND 
PROCEDURE OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:15 a.m. in room 
2228, New Senate Office Building, Senator John A. Carroll (chair- 
man of the subcommittee) presiding. 

Present : Senator Carroll. 

Also present : James M. Landis. i 

Joseph M. McDonald, chief counsel; Carlile Bolton-Smith, assist- 
ant counsel; Carl W. Berueffy, assistant counsel; Alfred B. Fitt, as- 
sistant counsel; Cornelius B. Kennedy, minority counsel; and Paul 
Shriver, consultant. 

Senator Carroiu. The committee will come to order. 

The purpose of this hearing this morning is again to try to move 
ahead in the field of administrative practice and procedure. 

This subcommittee was organized some year and a half ago, almost 
2 years ago, to examine certain types of legislation. 

One of the most difficult tasks that the subcommittee has had is to 
convince the agencies and the press that this is not an oversight com- 
mittee which would make investigations of unethical conduct and 
investigations which might involve the conflict-of-interest statutes. 

What we have sought to do chiefly was to find out what structural or 
procedural defects there are in the administrative agencies, if any. 

In this respect we have had the support of the American Bar Asso- 
ciation; we have also had the support of many agencies of Govern- 
ment. 

The staff, the very small staff, has been studying the reports of 
other congressional committees over the many years. 

I doubt if any one subject in Government has been investigated more 
than the subject of what is supposed to be wrong with the regulatory 
agencies. 

Now, at the outset, we devoted most of our time to whether or 
not we would recommend to the Senate Judiciary Committee, the 
whole committee, a law containing criminal penalties for those who 
used the backdoor to bring undue influence with respect to agency 
decisions. We have had hearings on that. We have devoted consid- 
erable attention, draft after draft, to that. 

The Attorney General, speaking through his representative, is not 
convinced that this is the way it should be done. We are not con- 
vinced, notwithstanding the recommendation of the American Bar 
Association, that this is the manner in which it ought to be done. 
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Nevertheless, this matter has been opened for further study and 
investigation. 

The American Bar Association also recommended substantial struc- 
tural changes. I think the title of the bill was S. 600, was it not? 

Mr. McDonatp. Yes, sir. 

Senator Carrot. This is a very important piece of legislation with 
which this hearing here today will have much to do. 

Another major piece of legislation drafted by the American Bar 
Association is S. 1070. This has to do with a new code, a procedural 
code. It is very important, because it, in my opinion, goes to the very 
crux of the hearing before us. 

So, basically, we are not talking about ethical matters, although we 
are interested in them very much. We are interested, of course, in 
procedural matters. But the real hearing, it seems to me this morning, 
is what should be done with the basic structure of regulatory bodies. 

Should they be abolished, as some have recommended? Should 
their functions be changed, as some have recommended? Should 
there be a transfer into the executive branch, as some have recom- 
mended? And I am referring to scholars, leading figures in this 
field. 

Should there be a separation between the executive function and 
the judicial function? Should we set up administrative courts? 

These seem to me to be the basic issues that this committee has 
had to study. 

Now, as I say, there has been some confusion about this committee. 
This is a very difficult assignment, and one which I did not seek. 

There has been no basic change in the administrative agencies and 
their procedures for almost 12 or 13 years. 

Now, during the next 4 days the subcommittee hopes to devote its 
attention to a consideration of the basic problems of the conduct of 
the Government’s business in the administrative agencies. 

How are the disputes between the agencies and the citizens solved 
now? How should they be solved? Are the agencies not independent 
enough or are they too independent? 

What methods are walle to achieve congressional or Presidential 
control of the independent agencies and to insure that these agencies 
will be responsive to the public needs and opinions as to policies which 
should be adopted ? 

The witnesses who will testify in these hearings are all men of ex: 
perience and knowledge in the field of administrative practice and 
procedure. They represent diverse viewpoints of the problems and 
of the solutions. 

The subcommittee itself has committed itself to none of the possible 
remedies affecting the problems in the administrative agencies. 

We have asked the witnesses to speak frankly to the matters that 
they regard as problems, and to make their suggestions for solutions. 

The aim here is not to consider a particular bill or bills. Rather 
we seek information. And we hope that that information will be di- 
rected toward a consideration of the fundamental principles which 
may serve as guidelines to the drafting of any legislation to improve 
the administrative process and make it more responsive to the needs 
of the American people. 
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Now, all of you, ladies and gentlemen, know that for many years, 
starting back in 1951-52, there have been the so-called ethics investi- 
gations, and committees have come up with various reports having to 
do with the establishment of a code of ethics; but they died on the vine. 
There was no action by the Congress in this long period of time. 

This morning, I think I ought to put in the record at this point at 
the outset of this hearing that, in my opinion, if we wish a code of 
ethics that could be applicable to all agencies in Government and to all 
officials of Government, whether executive or legislative or judicial, 
we could not have a better statement of a code of ethics than the utter- 
ances of Senator John Kennedy. 

He says, first, no officer or employee of the executive branch shall 
use his official position for financial profit or personal gain or reveal 
to others for their advantage confidential information acquired 
through his position, for he serves as trustee for all the pone. 

Now, every agency, every commissioner, every employee, every 
person in Government could subscribe to that, I am sure. 

Secondly, he says, no officer or employee shall engage in any busi- 
ness transaction with or hold any financial interest in or accept any 
gift, favor or substantial hospitality for himself or his family from 
any enterprise or person who is doing business or seeking to do busi- 
ness with that unit of the government which he serves or is able to 
influence or who is subject to regulation, investigation or litigation 
under the jurisdiction of that unit. 

No reasonable person could object to that. You will remember that 
it was developed in some of the antimonopoly investigations what 
had happened in the Food and Drug Administration, as giving a 
slight example of what is going on. 

want to read another thing by the President-elect because I think 
it is especially applicable here this morning. 

No Federal appointee to any public regulatory agency shall represent any view 
other than the public interest. Appointments to such agencies shall be made 
with the advice of those knowledgeable in the field but shall not be dictated by 
those with a vested interest in the appointments. 

This is a very pertinent observation, and I think it goes very much 
to the crux of all these legislative problems with which we are deal- 
ing. 

He also says— 

No member of any such agency, and no person who assists in its decision, shall 
entertain any ex parte communication from any person, including political 
pressure or requests originating within the executive—within the executive— 
or legislative branches concerning any case or other proceeding which is deter- 
mined solely upon matters of record, unless that communication is made a part 
of the record, and every party at interest is given an opportunity to reply. 

Now, the reason I read this into the record here is, that this matter 
of a code of ethics is so important, is also so simple that it ought to 
apply across the board to all agencies. There is no reason why this 
broad statement of a eode of ethics cannot apply to all agencies. 

One of the most important parts of the statement of the President- 
elect is his statement that: 


It would be my intention to submit to the Congress a single comprehensive 
code on conflicts of interest aimed at eliminating duplications, inadvertencies and 
gaps, after drawing a clear line between propriety and impropriety, at protect- 
ing the public against the unethical behaviour, without making it impossible for 
able and conscientious citizens to accept public service. 
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I want to go on record this morning to say that I hope the new ad- 
ministration will promulgate such a code; that if it is presented to this 
committee as I hope it will be—it may not be—but it ought to go all 
across the board, let me repeat, all across the board. 

But even a code of ethics does not meet the problems we are talking 
about here this morning. We are going to discuss what the reason 
is for the backlog of these cases? What is the reason for what is, in 
my opinion, the unconscionable delay in some of these cases ? 

How are we going to get this great group of independent regulatory 
agencies moving, get it back on the track ? 

This is of concern not only to this committee, and the American Bar 
Association; but also of the Bureau of the Budget which has been 
working in this field. 

In 1953, if I recall the year correctly, President Eisenhower selected 
Judge Prettyman of the Circuit Court of Appeals to head up a confer- 
ence to begin to move in this field, and recently the President-elect 
John Kennedy designated Dean Landis to work ‘in this field and sub- 
mit a report to him by December 15. 

Now, we are honored this morning to have here with us, Judge 
Prettyman, who has consented to come before us and give us the 
benefit of his advice and counsel. 

At the same time, we are honored to have with us Dean Landis, 
whom we have invited to participate actively with this committee. 

I want to say here and now that we give the same invitation to Judge 
Prettyman to participate actively with this committee in the question- 
ing or in the consideration of these important problems. 

We have also invited here members of the American Bar Associa- 
tion, which has given this committee its full support. They recognize 
the difficulty of our problems, some of the pitfalls to which this small 
committee has been subjected. 

Judge Prettyman, if you will come forward, please. 

Judge, we are happy to have you with us this morning, and we are 
indebted to you for taking your time to appear before the committee 
and for all the time that you have given to this important subject. 

Will you be seated, make yourself comfortable, please. 

Judge PrerryMan. "Thank you, Senator Carroll. 

Senator Carron. Before you begin, Judge, I want to put in the 
record—I am not going to tell everybody everything I know about 
you—but I am going to place in the record at this time, without ob- 
jection, the background of Judge Prettyman. 

From reading this biographical sketch here, we all know that he 
is one of the most distinguished and able judges of the Circuit Court 
of Appeals in Washington, D.C.; that he has had years of experience 
in government; special attorney to the Internal Revenue Department ; 
general counsel to the Bureau of Internal Revenue; corporation coun- 
sel for the District of Columbia; and we know of his professorship 
at Georgetown University Law School. 

He has had years of experience in public service, and we know of 
your great learning in the field of administrative law and of your 
knowledge of these agencies. 
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(The biographical sketch referred to follows :) 


JUDGE E. BARRETT PRETTYMAN 


Born 1891, A.B., Randolph Macon College, Ashland, Va., 1910, A.M., 1911; 
LL.B., Georgetown University, 1915; LL.D., Georgetown University, 1946. Ad- 
mitted to Virginia Bar, 1915, member Potter, Prettyman & Fisher, Hopewell, 
Va., 1915-17; special attorney Internal Revenue Department, Washington, D.C., 
and New York City, 1919-20; associate and member firm Butler, Lamb, Foster 
& Pope, Chicago, and Washington, D.C., 1920-33; General Counsel Bureau of 
Internal Revenue, Washington, D.C., 1933-34; corporation counsel of District 
of Columbia, 1934-86; member Hewes, Prettyman & Awalt, Washington, D.C., 
and Hartford, Conn., 1936-45; professor of taxation, Georgetown University 
Law School; Judge U.S. Court of Appeals for District of Columbia, 1945-. 
Chairman President’s Conference on Administrative Procedure, 1953-54. Chief 
Judge, U.S. Court of Appeals for District of Columbia, 1958—-October 1960. Ap- 
pointed temporary chairman of President’s Conference on Administrative Pro- 
cedure August 29, 1960. 

Trustee Randolph Macon College, American University, member American 
and Federal Bar Associations, D.C. Bar Association (past president) ; Wash- 
ington Board of Trade (past president) Phi Beta Kappa, Sigma Upsilon, Kappa 
Sigma, Gamma Eta Gamma, Omicron Delta Kappa. Democrat. Methodist. 
Clubs : Civitan International, Burning Tree, Metropolitan, Chevy Chase, Lawyers. 
Author: articles on taxation and administrative practice of law. Judge Pretty- 
man has been active in urging shorter appeal records from agency divisions 
and has assisted with the preparation of a manual on administrative practice 
by the Junior Bar Association. He has completed a book in the field of admin- 
istrative law. 

Home address, 5306 Woodlawn Avenue, Chevy Chase, Md., U.S. Court of 
Appeals, Third and Constitution Avenue, Washington, D.C. 


Senator Carrott. Now, may I, at the outset, Judge, ask you when 


did President Eisenhower appoint you to head a “conference on 
administrative procedure ? 


STATEMENT OF HON. E. BARRETT PRETTYMAN, JUDGE AND 
FORMER CHIEF JUDGE, U.S. COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


Judge Prerryman. Twice, Senator; once in 1953, I believe it was— 
I will come to it in a moment in my notes—and that was a confer- 
ence called the President’s Conference on Administrative Procedure. 
It was, you might say, a one-shot conference. It worked for about 2 
years, and rendered its report. 

Then, recently, just at the end of August of this year, the Presi: 
dent asked me to arrange for the or ganization of such a conference on 
a continuing basis, and this latter, I understand, is the reason why I 
am invited here this mor ning, and very happy to be here, to describe 
to your committee the idea back of this proposal for such a conference. 

Senator Carrott. We would be happy to hear about that. 

May I ask at the outset, am I not right in thinking that this is noth- 
ing of recent origin? Hasn’t this problem about the agencies and 
their method of handling cases been building up for years? 

Judge PrerryMan. Senator, it sounds like you have been reading 
my notes because that is the first thing—that is where I was going 
to start. 

Senator Carroti. I apologize to you. [Laughter.] 

Judge PrerryMan. I am sure you have not because they are in very 
rough shape. 
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Let me make this preliminary statement as a kind of a text. Per- 
haps I am oversold on this project, but it is my firm conviction, after 
a lifetime of involvement both within and without the Government, 
with the work of the agencies, that this proposal for this conference 
represents the greatest opportunity for major improvement in this 
area of Government of any of the proposals that are under con- 
sideration. 

This morning I would like to do two things. One, I would like to 
relate the history of this movement and, secondly, I would like to 
describe the proposed conference as it presently lies in my mind. 

This idea really began in September 1949, some 11 years ago, when 
the Judicial Conference of the United States, under the chairman- 
alip of Chief Justice Fred Vinson, adopted a resolution in which it 
said : 


The Conference was of the opinion that experience has indicated the desir- 
ability of examining the present procedure governing controversies arising 
under the antitrust laws and various statutes establishing regulatory agencies, 
with a view to advancing their effective, expeditious, and economic disposition, 
and the Conference authorize the designation of a committee of the Conference 


to consider that subject. 

Senator Carrot. Would you permit an interruption at this time? 
I should have said at the outset, and I will now make the proper 
insertion. in the record, that Senator Hart might possibly be in later 
this morning, but he will be here, at least, for a short time, and I want 
to take this opportunity to explain his absence. 

He is on a very important mission, but he is in Washington, and he 
may be with us later on, Judge. 

Senator Dirksen notified me some time ago that the date of this 
hearing was in conflict with a very important official job that he has, 
but he will be with us later in the hearings. 

Minority counsel is here, Mr. Kennedy. Have I stated the situation 
correctly ? 

Mr. Kennepy. That is correct. Senator Dirksen will be in later 
on in the hearing. 

Senator Carroti. Senator Hart and Senator Dirksen, while they 
may not be with us all through the hearing, they will certainly read 
the record, and they have a deep interest, I can assure you, in this. 
Thank you, Judge. 

Judge Prerryman. The Chief Justice, pursuant to that resolution, 
appointed a committee of 10 judges—5 circuit judges and 5 district 
judges. 

That committee met, and they were of the opinion that they would 
be well satisfied and have the know-how to attempt a solution of the 
problem or at least the study of it insofar as judicial proceedings were 
concerned, but they did not feel that they were competent to deal 
with the problem of the regulatory agencies. Therefore, that com- 
mittee proposed to the Chief Justice that he appoint a special advisory 
committee on the administrative agency phase of the problem. 

Such an advisory committee was appointed by Chief Justice Vinson 
on June 30, 1950. That committee consisted of 12 members. Four, I 
think, were members of commissions, four were general counsel of 
commissions, and four were from outside the Government. 


That committee met for some time and made its report in March 
of 1951. 
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The first recommendation of that report was that the Judicial Con- 
ference of the United States, through the Chief Justice, suggest to the 
President that he call or cause to be called a conference of representa- 
tives of the administrative agencies having adjudicatory and sub- 
stantial rulemaking functions for the purpose of devising means and 
ways for achieving the objectives with which this committee was con- 
cerned, and it went on and enumerated the prevention of delay, the 
reduction in expense, the reduction in volumes, the increase in effi- 
ciency, and so forth. 

The Judicial Conference of the United States approved that recom- 
mendation in September of 1951. 

Thereafter, the Chief Justice, Chief Justice Vinson, transmitted 
that recommendation to the President, to President Eisenhower, 
shortly after he came into office March 1953, and on April 29, 1953, 
the President issued a call which was addressed to all executive de- 
partments and administrative agencies. 

In that call the President asked the Attorney General to make a 
list of all agencies which had rulemaking or adjudicatory functions. 
The Attorney General made such a list. There were 57 of them, as 
I remember, on the Attorney General’s list. 

The President then requested the Attorney General in the same 
call to ask each of these agencies to send a representative to a con- 
ference. The President, in his call, himself named 3 judges, 3 trial 
examiners, and 12 or 15 practitioners from the private bar. 

The President made it clear that the subject of the Conference was 
unnecessary delay and expense and volume of record, and that the 
Conference would have no power to impose any rules on anybody, 
but it was for the purpose of exchanging information and making 
recommendations. 

That Conference met, and in March 1955 it submitted its final re- 
port to the President. 

That report is somewhat lengthy. It went into a great many 
matters, ee of the adjudicatory process. It made recommenda- 
tions to the President, it made recommendations to the Judicial Con- 
ference of the United States, it made recommendations to the Civil 
Service Commission, to the General Services Administration, and 
some 20 recommendations to the agencies. 

Now, as I said a little while ago, this was what you might call a 
one-shot conference, I mean this Conference made this report and 
then it ceased to exist. 

I am often asked whether any of the recommendations of the Con- 
ference have been carried out, and you cannot make a statistical 
answer to that. A great many of them have been carried out, some 
by some agencies and some by others. The recommendations to the 
Judicial Conference of the United States were acted on, two of the 
three at least, and I think all three of them were carried out. The 
recommendations to the President were carried out and, as I say, 
recommendations to the agencies and to the Civil Service Commis- 
sion have been carried out, in part. But, like any other report, it 
gets put on the desk, and everybody intends to take it up some day, 
and they do not take it up. There was no followup. 

The important part of that Conference, is this: It was an experi- 
ment in government. 
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The experiment was: Where you have a large number of unrelated 
agencies which have common problems, some of them major and 
some of them minor, is it possible to get representatives of those 
agencies together in a room to exchange information, to exchange 
experience, to hammer out of their joint debate and consideration a 
concerted, combined answer or suggestion as to what might be done 
in these matters. 

It was an experiment in government which had never been tried 
before, I think. But everybody connected with that Conference was 
of the opinion that it was a success, that is, it demonstrated that this 
could be done, and could be fruitful if it were on a permanent basis. 

So when this Conference adjourned it adopted a resolution in which 
it recited its opinion that the experiment of gathering representatives 
of the agencies and the bar together to consider these mutual problems 
was a success, and it recommended to the President that he constitute 
such a conference on a permanent basis, not exactly like that one, 
but in that general mold and, basically, with that same idea. 

That was in, as I have said, March 1955. 

Now, these things take time, as we all know. As Mr. Chief Justice 
Vanderbilt of New Jersey said, at least he is credited with saying it, 
the task of judicial reform is not for the short winded. 

The project then came up for consideration by the American Bar 
Association. That is not chronologically correct, I do not believe, but 
it does not make any difference—by the American Bar Association, 
and the American Bar Association approved the project, that is, ap- 
proved the idea of such a conference. It came before the Federal Bar 
Association, and the Federal Bar Association approved it. 

Along at that time the idea was brought up, before the Judicial Con- 
ference of the District of Columbia. That Conference appointed a 
study group of some 20 members, half of them from the agencies and 
half of them from the practicing bar under the chairmanship of Mr. 
William Koplovitz. That group studied the matter intensively for 4, 
5, or 6 months, and the Judicial Conference of the District of Columbia 
in plenary session unanimously approved the project. 

That recommendation went, in the due course of authority, to the 
Judicial Conference of the United States, and the Judicial Conference 
of the United States, now under the chairmanship of Mr. Chief Justice 
Warren, approved the idea and the project, and he, pursuant to in- 
structions of the Conference, transmitted that suggestion and approval 
to the President. 

At about that time, the agencies themselves decided that they had 
better get together and take a hand in this, and so six of the major 
agencies prepared a letter addressed to the President in which they 
asked him to authorize or to establish a continuing conference of the 
agencies and the bar for the purpose of considering these problems, 
and making recommendations in respect to them. So it was that on 
August 29 of this year the President asked me to arrange for the or- 
ganization of such a conference, and since then I have been engaged 
on that task. 

I appointed an organization committee of 14 members. It included 
the general counsel of the six agencies which had signed the letter to 
the President. representatives of the administrative law section of 
the American Bar Association, of the bar generally, of the law schools, 
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of the Cabinet departments, of a State public service commission, 
and one very distinguished scholar from a university graduate school 
of government. These 14 gentlemen have been at work on this or- 
ganization outline so as to make recommendations as to the formation 
of such a conference and the details of it. They have exchanged con- 
siderable correspondence and have had two full day meetings. 

Now, that is the history of the idea of such a conference. 

I would like to outline to you, Senator, if I may, the nature of this 
conference as it lies presently in my mind. 

I am not at liberty to state what details might finally be in it. The 
report of the organization committee that I appointed has been 
agreed upon in substance but it has not been reduced to writing or 
submitted for final survey, but I would like to state to you just what 
I have in mind in regard to it. 

First, I want to make clear that this proposed conference is not to be 
a committee, it is not to bea commission. It is to be a sort of an assem- 
bly. That means that it will be fairly large in number, maybe as many 
as 60 or 65, maybe not so many, maybe 40. At any rate, it would be 
large in number. My present thinking is somewhere around 60 or 65. 
What will finally be adopted I do not know at the moment, but it 
would be on an assembly basis. 

It would be a continuing body. Its sessions would be in public, 
and it would meet regularly, let us say twice a year. Its membership 
would be divided, approximately let us say, two-thirds from within 
the Government and one-third from outside the Government. 

From within the Government would be representatives of the 
Cabinet departments because they have many agencies within them, 
representatives of the big agencies, and representatives of the little 
agencies. 

From outside there would, of course, be representatives from the 
bar, and there would be representatives from the nonbar also, the 
university faculties of the law schools, and also some representatives 
from schools of government, scholars in the field of government, and 
some representatives from the nonlegal professions that are involved, 
such as the accountants, the engineers, geologists that are involved in 
proceedings. 

I like the word “assembly” in connection with this plan, not as the 
name but as a descriptive word, because I conceive of a body which 
meets in public, with a fairly large membership proceeding like a 
small assembly. 

The next feature of the plan is that it would provide for liaison 
with Congress. I have in mind that the Conference would invite the 
Congress, through the Vice President and the Speaker, to designate 
maybe a half dozen representatives of the Senate and of the House, 
three each, let us say, either Members or staff members, to attend upon 
the sessions of the Conference and to have the privilege of the floor, 
without vote, of course, in order to avoid complications. 

That is the practice of the Judicial Conference of the United States. 
Representatives of the Judiciary Committees of the House and Senate 
are invited to be present, to address the Conference and to attend upon 
its sessions, and this is a feature of the Judicial Conference. 

Now, the next feature of the proposed plan would be—— 
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Senator Carroty. I would like to say that the recommendations of 
the Judicial Conference on legislative matters that come before the 
whole of the Senate Judiciary Committee are given great weight, 
and while we do not rubberstamp their recommendations, on minor 
matters we feel that in the administration of the courts, the district 
courts, the courts of appeals or the Supreme Court, or the Marshal’s 
Office, with respect to recommendations of that nature almost without 
exception we take their recommendation. 

Now, this is a conference, not a judicial conference, but this is in a 
sense a conference of those who are scholars in the field of administra- 
tive law. 

Judge PrerryMan. Exactly, Senator, and you have spoken my text 
better than I can phrase it. 

As I look forward, if this Conference is established and if it achieves 
the stature which it ought to achieve, which it will if the agencies take 
it seriously and the bar takes it seriously, and send topflight people to 
it, if it achieves that stature, I visualize that in 5 or 10 years from now 
the Administrative Conference would be in a comparable position to 
the Judicial Conference when Congress has a problem in respect to 
the judiciary. The Congress likes to know the opinion of the Judi- 
cial Conference on that particular problem. If the judiciary has a 
problem that they want to call to the attention of Congress, why, they 
formulate their joint judgment and call it to the attention of Congress. 

Now, as you say, Congress does not always follow those recommen- 
dations. But it is a valuable thing to the Congress—I think I can 
assert—a valuable thing to the Congress to have the combined judg- 
ment of the judiciary on problems affecting the judiciary. It is much 
more effective and of much more value than if you had to go to 300- 
and-some district judges in the United States, and the 11 circuit courts 
of appeals and get numerous different opinions on the same problems. 

It Just makes sense and, as I visualize it, if this is done right and 
it works, in the course of time this Administrative Conference will 
gradually evolve into a responsible authoritative voice of the agencies 
on the problems of agencies. What you do with the recommendations 
after you get them is something else again. 

Senator Carro.u. Have you thought about this, Judge? Thisis, you 
said, not a commission; it is not a committee; it is a sort of assembly. 
There are representatives of particular groups who have a special 
knowledge, a special interest, in the field of administrative law, the 
law that is administered by the agencies. 

I was reading an article the other day in which it was said that the 
press has lost interest in this field, and that one of the reasons for this 
claimed loss of interest by the press is that we do not have colorful 
men and leaders in these various agencies. So, the press does not pay 
attention to it, the Congress does not pay attention to it, and the thing 
is just sort of drifting, drifting. 

Now, then, the purpose of your assembly if I understand it correctly 
is to see if you cannot marshal the interests of the scholars in this field 
so that they can re-create public interest in a very important part of 
our Government. 

Judge PrerryMan. Yes, sir; and formulate recommendations. 
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Here is a problem that worries everybody and, let us say this group— 
I want to detail in a minute how it is expected to operate—but, let us 
say, this group comes up with the combined judgment of the agencies 
that such and such is the answer, and it recommends to the President, 
or it recommends to the Congress, or it recommends to the agencies or 
whatever, that this or that is the answer. A discussion in such an as- 
sembly would serve as a focal point of interest. In addition, as you 
have suggested, it would stir up interest and it would furnish the in- 
formation on specific remedies for the problems that now beset the 
agencies. 

Senator Carrotu. I share your viewpoint on this. What I tried to 
emphasize at the outset was that the President of the United States 
began to move into this field. 

One of the first actions at the first press conference of the Presi- 
dent-elect of this Nation was to begin to move into this field. 

Now, why? Because, I think, almost every scholar, every student, 
every person who has been following this knows that there is some- 
thing wrong with our agency system. I do not mean wrong in the 
evil sense. It is a question of the backlog of cases; there is a question 
of delays denying the rights of the people, in a very important sense. 

Sometimes it is the handling of the rights that belong to people— 
I am talking about property rights—which run into the billions of 
dollars, and everybody is just letting these various agencies drift here 
and drift there like floating islands. 

As I understand the function of this Conference that you are talking 
about, this assembly is to draw the threads of this problem together, 
and within those agencies to tie them in together. And this will give 
them strength, combined strength, and this will, in my own opinion, 
build up, it would seem to me, the prestige which they need very badly. 

Judge PrerryMan. That is precisely it, Senator. 

Now, let me describe a little bit more how I would figure this Con- 
ference would operate actually. 

It would operate as an assembly operates. The work would be 
done, the basic work, the spadework, would be done by committees. 

It would have standing committees on various areas of problems. 
Those committees would draw to themselves what we might call con- 
sultants, that is to say, if a committee of the Conference had a given 
problem that affected a certain area, it would invite scholars and invite 
practitioners, invite people from the public who have particular in- 
terest and skills in that area to meet with the committee and consult 
with it in the preparation of its answer. Then the committee, as I 
visualize it, would present to the Conference two things: It would 
present a recommendation that would be succinct, that would be a state- 
ment of the remedies suggested. Then it would present also a report. 
The report would be an explanation of the recommendation, would 
contain the findings of fact of the committee, and all that sort of busi- 
ness, and that could be as complicated and as long as the committee 
wanted to make it. “Then the Conference would put on its agenda the 
recommendation. It would debate and adopt or reject the recom- 
mendation. 

This is somewhat the way Congress operates. You have this par- 
ticular problem, for example, before this subcommittee. You make 


a report, and may also submit a bill. The Senate debates and votes 
on the bill. 
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Senator Carrom. Would it be your idea that this assembly would 
be reporting their recommendations to the President? And I imply 
no objection to such reporting. 

Fadi PretryMan. Well, I would think that such a conference 
would make regular annual reports, let us say, to the President and 
also to the Congress, as a matter of formality. It would make its 
recommendations to whatever authority the recommendations be- 
longed to. 

Senator Carroti. What I had in mind, Judge, was whether or not 
this is a Presidential assembly as it would seem to be. If the Presi- 
dent gives leadership in this field, and the assembly makes recom- 
mendations to the congressional groups, it would seem to me it would 
accomplish more. 

Judge Prerryman. You see, the President’s Conference, the first 
President’s Conference of 1953-55 made a recommendation to the 
President that he create an Office of Administrative Procedure within 
the Department of Justice as a statistical operation. He promptly 
did so. He adopted that recommendation and put it into effect. 

I would visualize that this Conference might very well say, “Mr. 
President, we recommend so and so, and so and so.” 

Senator Carroti. Let me emphasize what I mean. In the very 
first hearing this committee had a question about ex parte influence, 
backdoor influence, in the agencies. 

The American Bar Association presented a bill which I introduced 
under my name. This is the one that called for criminal penalties, 
criminal sanctions for certain willful, fraudulent ex parte violations, 
the violation of the judicial ex parte rule. 

It was quickly picked up within 2 or 3 days because we had no sup- 
port; there were a couple of newspaper articles about it. It was picked 
up 2 or 3 days later on the floor of the Senate as though we were trying 
to prevent the Congressmen and Senators from representing their 
constituencies before the agencies, which was not the case at all. 

What we were trying to do was to say that on these matters, as I 
trust they still do in the courts, as they did when I was practicing, that 
you cannot talk to a judge about a case that is before him in an adver- 
sary proceeding. All we were saying, in simple terms, is, “Whoever 
you are, whether you are the executive branch or the legislative branch 
or whether you represent some big corporation or little corporation, 
you cannot confer with commissioners about the merits of a case when 
it isin an adversary stage.” 

Well, this bill got such a bad twist that it slowed this committee 
down for months, as we know happens in the history of Congress in 
these matters. 

In, I think, the 83d Congress there were also demands made for 
great structural changes by the Congress. Scholars in the field ought 
to know that the Congress is very jealous of its prerogatives in this 
field, because they created the independent agencies. And Members 
of Congress are also very suspicious of transferring this power to the 
executive branch because they feel that there will be too much execu- 
tive influence used in this field. 

I could conceive of a situation where the President could create 
a commission, if we would give it the money, and you would have staffs 
accomplishing the same purpose as the assembly. But the assembly 
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idea I like; I like this concept because in a sense it would get advice 
from the people. 

I hope members are chosen from groups that are representative so 
that the assembly does not become a matter of special interest groups 
or special pressure groups. 

But, if it is properly planned it could come up with recommenda- 
tions which would be approved as we do the recommendations of the 
Judicial Conference. And so we could begin to allay all the fears and 
suspicions about violating the basic idea of the separation of powers. 

Judge PrerryMan. If this Conference should become, as you sug- 
gest, a pressure group or subject to pressure groups it very quickly 
would die. It would not fulfill its Kitictivin: 

Senator Carrouu. I agree with that completely. 

Judge PrerrymMan. There would not be anything to it at all. 

Senator Carrot. It cannot get into the hands of lawyers, because 
this argument was made—I will not mention the Senator’s name— 
the other day, when he said to me, in effect, and in substance, 
“You are trying to put in a bill here, the American Bar Association 
bill, to protect the lawyers so the lawyers can get. bigger fees, and so 
we cannot represent our constituents before the agencies.” 

And, of course, I never had any such idea at all. 

What I was trying to do was to get to the real core of the issue of 
the ex parte situation. But they were trying to draw me off the trail, 
and they have drawn us off the trail for a long period of time. 

That is why I wanted to take occasion to read the President-elect’s 
statement this morning, and to have your concept of the assembly, and 
to work with Dean Landis and other scholars in this field. Together, 
we may achieve something important which alone we could not accom- 
plish. 

But, as I understand your assembly, you think it will take us 5 or 
10 years? 

Judge PrerrymMan. Well, it can be, and should be started, but a 
thing like that, Senator, in my judgment, has to grow. You cannot 
start something new and have everybody accept it right off the bat. 

Senator Carroty. That is right. 

Judge PrerrymMan. It will have to demonstrate that it is thought- 
ful, that it is careful, that it is high minded, that it is on the plane of 
the public interest, and that takes a little time. 

Senator Carrot. It takes years. 

Judge Prerryman. As soon as it has demonstrated that capacity 
and that stature, why then, we have got something of a major nature 
to deal with in this complicated field. 

Senator Carrotu. I think if we can get these points over we should 


_ succeed. 


You say that this is not going to happen tomorrow, that this is a 
long a in a very difficult field, and as our economy becomes more 
complex, as more power is centered into these groups, it is going to 
make problems more serious and more complicated. 

Go right ahead, Judge. 

Judge Prerryman. Now, the subjects which I visualize as coming 
before the Conference for consideration, for study, by its committees, 
with the help of such outside assistance as the committees may want, 
subjects that are in my mind. First of all, there is a committee on 
63196—61 


2 








14 FEDERAL ADMINISTRATIVE PROCEDURE 





what we might call personnel selection and practices which would 
have assigned to it among other matters, the matter of a code of ethics. 
I might say on this subject, that a code of ethics in this area cannot 
be just a general declaration that everybody is against sin, period and 
the end of the code. You cannot do that. The code of ethics, the 
ethical problems are composed of a lot of little parts, different little 
problems, and that is the way you have to get at that. That is the 
code of ethics. And then that same committee should consider the 
recruitment of competent people into the Government service. 

We need some general movement that will attract young people 
into Government service in this area. Then the hearing examiner 
problem is a separate thing which would go to such a committee. 

We would have a committee on procedure, procedure of all sorts, 
informal, formal, rulemaking, adjudicatory, settlement procedures, 
meerel procedures, compliance procedures, and all that sort of 
thing. 

Then there would be a committee on management and operation, 
which would include an internal study of the operation of the agencies, 
their planning program, their planning work; their delegations of 
authority ; all of their internal operational, organizational problems; 
and although the agencies differ in a great many respects there are 
many common problems in this area. 

There would be another committee on statistics 

Senator Carrott. You have a committee to study the advisability 
of increasing the terms of office of Commissioners ? 

Judge PrerryMan. That would come under the very first one, yes, 
sir; personnel selection and practice. 

Senator Carro.u. Increases in salary ? 

Judge PrerryMan. Yes, considering whether they should be in- 
creased in different places. Certainly there are some areas where 
they ought to be increased. 

Senator Carrot. This is the sort of study that is going to be made 
by these various groups. 

Judge Prerryman. Then a committee on statistics and reports. 
The idea back of this committee should be that some system of sta- 
tistics, statistical reports, could be devised which would permit you 
to judge the work of the agencies on a qualitative basis and on a 
quantitative basis comparatively. There is no such system now. The 
Office of Administrative Procedure made a beginning on it, but that 
should go forward and be developed. 

Then there would be a committee that would deal with—you might 
call it a committee on information and education. Specifically, I 
visualize, among other things, that this committee might enter upon 
the composition of manuals for the trial of administrative law cases. 
I get that idea again from the Judicial Conference of the United 
States, which just this spring put out a handbook on recommended 
procedures for the trial of protracted cases, which was the result of 
10 years of work on the part of the bench and bar. It is an extraor- 
dinarily valuable handbook, and I would think this conference, 
through this committee, might evolve such manual. 

Also I think it would be very valuable if we had the seminar idea. 
I visualize this Conference setting up seminars on administrative 
procedure in different parts of the country, have one in Denver, have 
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one in St. Paul-Minneapolis, Seattle, and so forth, at which the field 
representatives of the agencies and the local practicing bar could get 
together in an institute and have a program which would be educa- 
tional and helpful at what is called, politically, the grassroots. 

Senator CarroLt. We ought to show in the record at this time where 
you are going to get the money. Is this done on a voluntary basis or 
now is it done? Will you give us some idea. For, as you know, cer- 
tainly someone will pop up in Congress or somewhere and ask the 
question. 

We know how that is taken care of for the Judicial Conference. 

Judge Prerryman. Yes. In the Judicial Conference the Congress 
supplies the money for the administrative office of the courts. Now, in 
this Conference there would be some expense, I mean, there would 
be some travel expense, for out-of-town members; I would think that 
ought to be provided for and money would be needed from time to 
time for research purposes. But this would be a minimum expense 
affair, Senator. 

As a matter of fact, the President’s Conference in 1953-55 which 
did 2 years’ work and produced that report, didn’t have one penny, 
had no money whatsoever. It was all on a volunteer basis. Even the 
reporter that took the hearings before the hearing examiner commit- 
tee—the hearing examiner committee of that Conference had long 
hearings—and a firm in town donated the services of their reporter. 
So we got along without any money. But this Conference will not be 
able to get along without some small amount of money. 

Senator Carrott. My mind is open completely as to whether it 
should be a conference concept or an assembly concept. I am much 
impressed by what you say. But it would seem to me that Congress 
should not withhold funds. 

Judge PretryMan. You have to have some funds. 

Senator Carroity. Congress should not withhold funds for this sort 
of a program because you will need money. 

In view of the fact that over the years there has been a lot of money 
spent on committees investigating—I am not saying that this is going 
to in any way impair or interfere with the power of Congress to in- 
vestigate these agencies 

Judge PrerryMan. Not at all. 

Senator Carrot. (continuing). But it would seem to me when we 
are talking about considering basic procedural changes in this field, if 
any should be made, and how we can get more efficiency and how we 
can get better service in the public interest, that the Congress should 
not deny the funds. I do not believe we would have too much difli- 
culty in getting some money. 

Judge PrerryMan. I would think if a committee, one of these com- 
mittees of this Conference wanted to enter into an extensive examina- 
tion into some particular subject where it seems advisable to have a 
paid staff, or to employ some experts, that the Congress would be very 
sympathetic to a request for money for that purpose. I do not think 
there would be much difficulty because large sums are not involved. 

Senator Carroty. Judge, you have been very helpful this morning. 
Have you completed your statement ? 

Judge Prerryman. I just want to make one more comment, Sena- 
tor, on one more committee. The reason I commented on it is because 
you touched on it in your opening remarks, and that committee I am 
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calling in my mind a Committee on Functions. I can imagine that 
this Conference would appoint a committee to deal with the deep- 
rooted principles of government involved in this administrative agency 
business. <A lot of ‘problems are involved in that. Which of these 
functions ought to be in an executive department? What functions 
ought to be in an agency in an executive department? What func- 
tions ought to be in a so-called independent agency; that is, maybe, 
an arm of the Congress? What functions ought to be in the judi- 
ciary? These are deep-seated problems of Governments, and if this 
Conference should attain the stature that I would hope for it, it might, 
in time, come to be of a stature where it makes valuable suggestions in 
that very basic field. 

Senator Carroxu. I agree with you on that. 

Judge PrerryMan. T appreciate your patience, Senator, and your 
interest. 

I would like to close with one little anecdote. I was listening to the 
Army-Navy game on television Saturday, and an announcer referred 
to the National Collegiate Athletic Association, and he pointed to the 
fact that years ago football was about out, it had become totally un- 
popular, it was too tough, eligibility was slack, and so on and so on, 
and he said over the television that somebody called a conference of 
the colleges, and the first thing they did was to adopt a code of ethics, 
and then they proceeded to write eligibility rules, and then they be- 
gan to write rules for the game, and he said it is the result of that 
conference that we have modern-day football in its present public 
esteem. So when I got back to my office I looked it up in the encyclo- 
pedia, and sure enough it says in the encyclopedia : 

In realizing the necessities for devising a more open and less brutal game 
if football was to survive, the President, Theodore Roosevelt, summoned repre- 
sentatives of Yale, Harvard, and Princeton to the White House and urged them 
to take steps to save the game. The result was the organization of the National 
Collegiate Athletic Association by about two score colleges and universities, and 
the reorganization of the rules under this association, which instructed the rule- 
makers to take drastic steps. From this conference grew the modern game of 
football. 

Now we are starting right about at that point, Senator, in this 
agency business, and the President has called a conference, and I hope 
we can go forward with it, with your assistance, sir. 

Senator Carrot. I agree with your conclusions on this matter. I 
think that instead of many committees we must continue to do this 
type of work, of course, and that is why I emphasized at the outset 
that this is not primarily an oversight committee. 

We have the jurisdiction to go into some of these things, but I just 
felt that there are other committees that have a larger staff, and they 
have trained personnel, and actually this has been a study for us in 
the past months. 

What do we do about this situation? I have the feeling that this 
is a question, first, of getting our ethical situation straightened out, 
getting some rules, getting some people involved, creating public 
interest. 

I think the press has a great responsibility in this field, too. I do 
not mean a responsibility from just the senational standpoint, but 
what do we do about this; how do we keep pressing on this point? 














hat 
ep- 
ney 
ese 
ons 
ne- 
rbe, 
1di- 
this 
rht, 
sin 


‘our 


the 
red 
the 
un- 
on, 
» of 


ies, 


blic 


but 








FEDERAL ADMINISTRATIVE PROCEDURE 17 


I especially like your idea of going down to the grassroots. I find 
when I go home that only a few lawyers know about this. This is 
what I tried to say at the outset. This is not a labor of love for me. 
L want you to understand that there is no political hay in this job for 
me in Colorado. 

It might be different here along the Atlantic seaboard, but not in 
Colorado. I have spent hours and days and weeks on this thing, and I 
find it is a fascinating field. 

When I see a distinguished jurist like yourself giving your time 
to it, with all the other fine work you have done, it gives me some 
encouragement, too. I thank yousomuch. 

Judge, we would be so happy to have you stay with us, and you can 
put questions. And, if I may say to Dean Landis, do you desire to 
question Judge Prettyman at all at this point? 

Mr. Lanpis. Just a moment, Judge. I was wondering about this: 
That envisaging this conference, especially as a continuing one, isn’t 
something like a secretariat almost essential to making it vital and 
active ? 

Judge PrerryMan. I completely overlooked a note I had made, 
Dean Landis. The way it is visualized at the moment is that the 
Director of the Office of Administrative Procedure which now exists in 
the Department of Justice would be the executive secretary of this 
conference so that there would be a full-time paid secretariat of the 
conference. That office is already in existence. We planned to 
utilize it. 

Mr. Lanois. That is what I was thinking, that, perhaps, some of 
the functions that are now lodged in the Office of Administrative 
Procedure in the Department of Justice could be much more handily 
dealt with through a secretariat to a conference of this nature than 
being under the wing of the Attorney General. 

Judge PrerrymMan. I thoroughly agree that the right set up is that 
there should be a full-time secretariat and, as I say, my present think- 
ing that the present Administrative Office would be the permanent 
secretariat. 

Mr. Lanois. From your own experience, I was wondering, Judge, 
if it is not fair to say that the creation of the Administrative Office 
of the U.S. Courts has been a very, very significant factor in speeding 
up the business of the courts, as a whole, in a sense improving certain 
procedural aspects, and also in stimulating the action of the Judicial 
Conferences of the United States itself. 

Judge PrerryMan. There is not any question about that; no ques- 
tion about that at all. It is shown in a great many features. Take 
the simple matters of statistics. The Administrative Office of the 
courts has devised a system of standard statistics. That comes out 
every year, and every court picks it up and sees how they are doing 
in comparison with the others, and it is a great incentive. 

Mr. Lanpis. I wonder if you also recall, as I recall it, the Judicial 
Conference was sort Of informally organized by Chief Justice Taft 
in the early twenties, shortly after the passage of that Judiciary Act 
of 1921, and, I think, there was some resentment on the part of some 
of the district judges that there should be in existence anybody who 
would tell them anything. 

But over the years that that has completely gone now, and I think 
the judges, as a whole, and I would like your opinion on it, I think the 
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judges, as a whole, are heartily in support of the kind of help and 
ca 0 that they get from the Judicial Conference. 

Judge PrerrymMan. There is not any doubt about that. I sometimes 
say we talk about these agencies being independent and being different 
and all like that. But I assure my younger friends that they are no 
more independent and different than the Federal judges were before 
they were organized into a conference with some common approach to 
the various problems. The Judicial Conference did start informally 
as a conference of the senior judges, and then gradually it grew to its 
present stature, and now the whole judiciary looks to it, the Judicial 
Conference in each circuit, considers its pebble and sends them along 
to the Judicial Conference of the United States. It is just totally 
different, Dean, from the old days. It made a system out of what was 
a whole lot of little separated courts. 

Mr. Lanois. That is what I think is true, exactly what you said. It 
made a system out of isolated units. 

Judge PretryMan. That is right. 

Mr. Lanois. Thank you. 

Senator Carrotu. Thank you, Dean. 

Again, thank you, Judge, for coming. We will be in close touch 
with you. 

Judge PrerryMan. I thank you. 

Senator Carrott. We hope that you stay on this for a long time. 

Judge PretryMan. Well now, let me emphasize, Senator, that my 
designation is temporary, and when I complete this organization 
I shall exercise my temporary prerogatives. This is a temporary 
business with me. I will turn it over. 

Senator Carrotu. Thank you very much for coming. 

Judge PrerryMan. Thank you for your courtesy and patience. 

Senator Carroty. This committee will be in touch with you fre- 
quently, whether you are temporary or permanent. Thank you so 
much, Judge. 

Judge Prerryman. Thank you, sir. 

Senator Carroty. Now, just amoment. We apologize for this over- 
heated room. I do not know how it got out of control. We are going 
to stand in recess for 5 minutes to give you a chance to cool and because 
you cannot smoke in here either. We will take up immediately in 5 
minutes. 

(A short recess was taken.) 

Senator Carrotu. The committee will come to order. 

Our next witness is Mr. Elmer B. Staats. 

Mr. Staats, will you come forward, please. 

Mr. Staats is the Deputy Director of the Bureau of the Budget. 
He has a distinguished record as a scholar and is well experienced in 
Government. 

I have personally known him for many years, although I have not 
been in close association with him, and I have no idea what he is going 
to testify to this morning, but I am sure that speaking, as I believe he 
is speaking this morning, for the Bureau of the Budget, at least his 
experiences in that, I think will be one of the most significant state- 
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ments that will come before the committee, although I expect many 
other outstanding scholars to give us the benefit of their advice. 

I have invited Judge Prettyman to come up here. Judge, we would 
like to have you come forward, if you will, and take the end chair. 

We try to arrange this very carefully. We put Judge Prettyman on 
the Democratic side and Dean Landis on the Republican side. [Laugh- 
ter.| Ifyou will take a seat, Judge. 

Without objection I am going to put into the record the background, 


the long and distinguished record of service, both in the Government 
and in education. 


We are very happy to have you here with us this morning, Mr. 
Staats. You have a prepared statement? Has that statement been 
distributed ? 


Mr. Staats. Yes, I believe it has, Mr. Chairman. 
(The biographical sketch of Mr. Staats follows :) 


ELMER B. STAATS 


Government official. Born Richfield, Kans., June 6, 1914. A.B., McPherson 
College, 1935; A.M., University of Kansas, 1936, Ph.D., University of Minnesota, 
1939, Fellow, Brookings Institution, 1988-39; Research assistant, Kansas Legis- 
lative Council, 1936; teaching assistant, University of Minnesota, 1986-38; staff, 
Public Administration Service, Chicago, 1937-38; assistant to Director, U.S. 
Bureau of the Budget, Executive Office of President, 1949, Assistant Director in 
charge of legislative reference, 1947-49; Executive Assistant Director 1949-50, 
Assistant Director 1950-53, and 1958-March 1959; appointed Deputy Director 
of Bureau of the Budget, March 1959- . 

Research director, Marshall Field & Co., Chicago, 1953; Executive Director of 
Operations Coordinating Board, National Security Council, 1958-58; professorial 
lecturer, public administration, George Washington University 1944-49. Board 
of Trustees William A. Jump Memorial Award; advisory council, Department of 
Politics, Princeton. Member American Economic Association, American Political 
Science Association, American Society Public Administration. (President, Wash- 
ington, 1948-49, and national council, 1958— ), Phi Beta Kappa, Pi Sigma Alpha. 
Methodist. Clubs: Cosmos, University (Washington); Chevy Chase (Md.). 
Author :“‘Personnel Standards in the Social Security Program, 1939.” Contrib- 
utor, American Economic Review, Public Personnel Review, American Political 
Science Review. Home: 5011 Overlook Road N.W., Washington. Office: 
Executive Office Building, Washington. 

From “Who's Who.” 


Senator Carrot. May I ask at the outset, are you appearing for 
the Bureau of the Budget in this matter? 


STATEMENT OF ELMER B. STAATS, DEPUTY DIRECTOR, BUREAU 
OF THE BUDGET; ACCOMPANIED BY HAROLD SEIDMAN, ASSIST- 
ANT CHIEF, OFFICE 0F MANAGEMENT AND ORGANIZATION, 
BUREAU OF THE BUDGET; AND HAZEL GUFFEY, MANAGEMENT 
ANALYST, BUREAU OF THE BUDGET 


Mr. Sraats. Yes; that is correct, Mr. Chairman. 
Before I turn to my prepared statement, I would like to add a per- 


sonal word to what you have said here already this morning by way 
of welcome. 
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As far as we are concerned, this committee is giving attention to a 
very important problem. This is a matter which 1s obviously of 
concern to the Bureau of the Budget. It has been for many years. 

Since my time in the Bureau of the Budget we have had various 
studies. Some of these have been referred to by Judge Prettyman 
this morning. 

We have had President Roosevelt’s Committee on Administrative 
Management which reported in the late thirties. 

We have had the studies of both Hoover Commissions which have 
dealt with this problem; and now we have, and we welcome very 
much, the studies and the attention of Judge Prettyman and his group, 
and Dean Landis in this very important area. 

Senator Carrott. Mr. Staats, how long have you been with the 
Bureau of the Budget ? 

Mr. Sraats. I have been with the Bureau of the Budget and the 
Government since 1939. 

Senator Carrott. 1939. Before that you were in Government serv- 
ice also? 

Mr. Sraats. I was in management consulting work before that, and 
previous to that I served some time with the State government in the 
State of Kansas. 

Senator Carrotu. I see. I am very happy to have you here today. 

Mr. Sraats. Mr. Chairman, I would like also to add to what you 
have said about the importance of this matter as far as the public is 
concerned. We do not feel that too much attention can be given to 
this problem. As I will outline in my statement, our Bureau has ad- 
dressed itself in recent years to a varying degree in this area, not 
solely because we think it is important from the standpoint of the 
Budget and the number of people employed by these agencies, but 
because of the very apparent problems that they have been facing 
with respect to growing backlogs of work, and the problems w hich 
have been called to the attention not only of this committee but to 
other committees of the Congress. 

So I am glad to appear before your committee as it starts its study 
of administrative practice and procedure. This is a vital area of 
Government activity that urgently needs review in the light of modern 
developments and needs. 

The Bureau of the Budget has a strong interest in supporting a 
comprehensive review and improvement of administrative procedure. 
Our responsibility for review of agency legislative proposals, manage- 
ment, organization, data requirements, and budgets necessarily has 
focused our attention on problems of workloads, backlogs, and delays 
in the regulatory agencies. These have been matters of general pub- 
lic knowledge for several years, and warrant mutual concern in the 
Congress and in the executive branch. 

Senator Carrot. May I interrupt right there? Why do you say 
that “our”—you are speaking of the Bureau of the Budget—“our re- 
sponsibility for review of agency legislative proposals,” what is your 
responsibility ? 

Mr. Sraats. These refer, Mr. Chairman, to the specific responsi- 
bilities of the Budget Bureau as a staff agency to the President. 

I believe you are familiar with the responsibility that the Budget 
Bureau has had since 1921 for the review of agency legislative pro- 
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posals prior to their submission to the Congress. We do this as a 
coordinating part of the Executive Office of the President. 

We also review these proposals from the standpoint of reports filed 
by agencies to the Congress, to its various committees; and then, 
finally, we serve as a staff arm that assembles the views of the various 
departments and agencies on enrolled enactments before they are 
presented to the White House for action. 

Senator Carrott. What is your responsibility on workloads, back- 
logs, and delays in regulatory agencies ? 

Mr. Sraats. These are related to the requests of agencies for addi- 
tional personnel and additional funds to deal with their problems 
that they face in backlogs. 

I think I will get into this just a bit more as I proceed in my state- 
ment, Mr. Chairman. 

The 1961 appropriations for seven of the major regulatory agencies 
will provide an average staff increase of one-third over 1956. In- 
creases range from about 22 percent in the Federal Power Commission 
to almost 49 percent in the Securities and Exchange Commission. To 
give the regulatory agencies further help in assuring effective and 
expeditious operation consistent with just and reasonable action, the 
Director of the Bureau of the Budget in recent years has allocated 
funds from the President’s Management Improvement Appropriation 
to finance several general surveys by private management consulting 
firms. The agencies covered were the Federal Power Commission and 
the Federal Trade Commission in 1953; the National Labor Relations 
Board in 1958; and the Civil Aeronautics Board, the Interstate Com- 
merce Commission, and the Securities and Exchange Commission in 
1960. At the request of the Federal Communications Commission ar- 
rangements are now being made for a survey of that agency. 

Action to be taken on recommendations of the management firms 
has, of course, been a matter for decision by the agency heads. The 
Bureau, however, has identified some of the problem areas common to 
more than one of the agencies, as reported by the firms. A summary 
of those common problem areas is attached to this statement as ex- 
hibit 1. We believe the results of those studies may help to provide a 
fresh perspective on administrative practice and procedure. 

I would like to interject here in my statement to say that we have 
been very happy to make available the results of the surveys both to 
Judge Prettyman and to Dean Landis in their studies. 

We feel also that these are available to the committees of Congress to 
the extent that they have an interest in them. 

Senator Carroti. May I interrupt at this moment? Now these 
surveys are conducted by private management consulting firms. After 
they make a survey then they make a recommendation. I think you 

say here that whether anything is done as a result of those surveys, 
whether those recommendations are accepted, this is a matter for 
decision by the agency heads. 

In other wor ds, all the Bureau of the Budget can do is recommend 
through the surveys. It has no power except a budgetary limitation 
on the agencies ? 

Mr. Staats. That is correct. 

Obviously, we are interested in following up and seeing what action 
is taken, and we would, of course, encourage the agencies to take 
action which, in our judgment, might provide for more expeditious, 
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more effective action by the regulatory agencies. But we have been 
very mindful here in these various studies of the fact that the agencies 
are quite sensitive about their independence, and that they are also 
sensitive about the fact that they have had these growing workloads 
and these growing backlogs. 

I think I am correct in saying that in virtually all, if not all, of 
these cases the agency itself has not only welcomed the survey but 
has requested it so that we would have the benefit of an objective, 
outside point of view brought to bear on its current operations and its 
current organization and management problems. 

Senator Carrotu. If these agencies are independent, as I believe 
them to be, why do they have to clear with the Bureau of the Budget 
for their appropriations? 

Mr. Sraats. Well, of course, Mr. Chairman, the agencies, with the 
exception of the Federal Reserve Board, I believe historically, have 
come within the framework of the Budget and Accounting Act. 

The agencies’ appointments are made, of course, by the President, 
with the approval Of the Congress. 

So, to that extent, they are a part of the procedure of the executive 
branch with respect to the review of their financial and their personnel 
requirements, and to that extent the President has an interest and a 
concern with respect to the efficiency and the effectiveness of their 
operations. 

Senator Carrouty. Is the budget of an independent agency—their 
requests for money to run their agency—entirely under the control 
of the President or the Bureau of the Budget ? 

Mr. Sraats. Well, it is controlled through the operation of the 
Budget and Accounting Act which means, of course, it is not only 
subject to the review of the Bureau of the Budget and the President, 
but also by the Appropriations Committees of the House and Senate. 

In other words, they follow the same procedures that are followed 
with respect to any other agency such as the Department of Agricul- 
ture or Department of the Interior. 

Senator Carrotu. Has this continued for a long period of time ? 

Mr. Sraats. This has been true since 1921. 

Senator Carro.u. I see. 

Then in all these independent agencies, therefore, they do have to 
submit their budget requests, their budget estimates, to the Bureau 
of the Budget ? 

Mr. Staats. That is correct. 

Senator Carroti. And receive approval? 

Mr. Sraats. Right. 

Senator Carrotu. Do you know of any cases where you have—I say 
you, I mean the Bureau of the Budget has—denied their requests for 
more money, for more money for more employees? 

Mr. Sraats. I am quite certain, Mr. Chairman, that there have been 
cases, as I believe there will be this year, where we will have honest 
differences of opinion as to the growth of their workload in a given 
year which would result in some differences of view as to how many 
additional personnel they should be financing for that current year. 

But I must say here, I think, in terms of the overall picture that if 
you go back over a number of years, I believe that this is a problem 
that has faced the Appropriations Committees as well as the Bureau 
of the Budget. 
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The Appropriations Committees, I think, by and large, have been 
more conservative in their estimates on the need for personnel than 
we have been. 

We have made a little analysis going back for the past 6 years 
with respect to the seven agencies that I have mentioned here, and 
the appropriations actions of the Congress have tended to reduce the 
estimates of the executive branch for these agencies. 

Now, this is not true for every single year of that period, but if you 
take it for the full period of the 6 years, the net result has been a 
reduction by the Congress of the estimates submitted by the Bureau. 

I make this point only from the standpoint of saying that this is a 
problem that both we and the Appropriations Committees have had 
to face. 

We have had some differences in our own judgment. This is legiti- 
mate, because no one can be infallible, and when you start to esti- 
mating workloads of this kind and the extent to which you can over- 
come a backlog in a given year, there are differences of opinion. 

So that this has been a common problem that both we and the Ap- 
propriations Subcommittees concerned have faced. 

I know Senator Magnuson over on the Senate side here has also 
been studying this problem under the leadership of General Doyle 
who has organized a staff directed to precisely the same kind of prob- 
lem that we have been concered with, namely, how can you provide 
for more expeditious and effective management of these regulatory 
commissions and boards ? 

Senator Carrotu. For example, I observe in your statement that 
you had such a survey made of the Federal Power Commission in 
1953 ; is that right? 

Mr. Staats. That is right. 

Senator Carrotu. If my memory serves me correctly, the Federal 


Power Commission has got a backlog of some 3,000 cases involving 


hundreds of millions of dollars. This is not just some small rate case, 
not some small airline, but this goes to the real question of what I 
would consider to be, not the interest of one private person in an 
adversary proceeding but it may be, the interest of a whole com- 
munity or of a whole State. 

Some of these cases have been held up for years. At one time I was 
present at one of these appropriations hearings urging more money 
for these commissions, if they need more money, need more staff to 
do their job. 

And you say that the jurisdiction of the Bureau of the Budget is 
such that you can reduce or you can recommend the reduction, I 
assume, to the President of their budgets. He usually takes the rec- 
ommendation of the Bureau of the Budget. Do you apply that to 
the Federal Power Commission, specifically; can you say whether 
— ave been cutting their budget, or not accepting heir budget, since 

von ¢ 

Mr. Sraats. Well, I cannot tell you without—I would be glad to 
supply that for the record. 

Senator Carrotu. Yes, you can do this. 

Mr. Sraats. What we have done with the budget request. 

Senator Carroty. Since 1953. It would be interesting to know what 
money they have put in, what money they have requested, and what 
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has happened in the Bureau of the Budget, and then I will have the 
staff do a little study to see what the Congress has done. 

Mr. Sraats. Mr. Chairman, I would be glad to supply for the rec- 
ord a complete statement on that. But I can answer your question to 
this extent now: Since 1956 there has been a 22-percent increase in the 
staff for the Federal Power Commission, and the Congress overall has 
adjusted the budget downward for this same 6-year period only slight- 
ly, by $624,000 for the 6- year period. 

So that I do not think we and the Congress have been very far apart 
with respect to our own judgment on the needs here. 

But the one fact that I do not have that I will be glad to supply is 
what we were requested to put in by the Federal Power Commission 
for that period of time. I will be happy to supply that for the record. 

(Material referred to is as follows :) 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D.C., December 6, 1960. 
Hon. JOHN A. CARROLL, 
Chairman, Subcommittee on Administrative Practice and Procedure, 
U.S. Senate, Washington, D.C. 

My Dear Mr. CHAIRMAN: As requested at the hearing on November 29, 1960, 
I am transmitting supplementary information for the record, as follows 

1. Average employment in seven major regulatory agencies, 1950 to 1960, 
inclusive. 

2. Federal Power Commission: Appropriations (in thousands) requested by 
agency, recommended by the President, and enacted by Congress, 1950 to 1961, 
inclusive. 

A copy of the management firm’s report on its survey of the Securities and 
Exchange Commission will be sent you as soon as it is available. 

The Bureau of the Budget will be glad to give such further assistance as may 
be possible in connection with your review of administrative practice and 
procedure. 

Sincerely yours, 
ELMER B. Staats, Deputy Director. 


Average employment in 7? major regulatory agencies, 1950 to 1960, inclusive 


























Fiscalyear | CAB | FCC FPC FTC |. ICO NLRB | SEC 
| | | 
en a ae 653 1, 325 | 761 | 660 | 2,161 | 1, 465 | 1, 062 
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| 1, 130 |} 
1959 703 |; hell} 781 | 721 | 2,2 
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| 1, 221 | 
1, 223 | 
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1 Financed through intragovernmental transfers from the Department of Deferse and the International 
Cooperation Administration. 
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Federal Power Commission appropriations requested by agency, recommended 
by the President, and enacted by Congress, 1950 to 1961, inclusive 


{In thousands] 





Agency | President’s| Appropri- Agency | President’s| Appropri- 
Fiscal year | request | recommen- ations Fiscal year request recommen- ations 
dation | enacted dation enacted 
| 
$4, 729 $4, 296 $4, 111 $5, 070 $4, 900 $4, 900 
4, 673 4, 464 4, 205 5,5 5, 250 5, 225 
5, 219 4, 704 4, 331 6, 823 6, 048 5, 834 
4, 840 4, 540 4, 086 7, 545 6, 980 6, 933 
4, 950 4, 570 4, 300 8, 274 7,425 7, 218 
1 4, 800 1 4,518 4, 318 8, 464 7, 795 2 7, 664 





1 Includes supplemental request of $300,000, transmitted by the President July 12, 1954, to provide for 
expanded workload due to Supreme Court decision in June 1954 which held that independent producers 
of natural gas are subject to Commission jurisdiction. Congress adjourned without acting on the request. 
On Feb. 10, 1955, the President transmitted a supplemental request for $100,000, which was appropriated. 

2? Budget Bureau apportioned on a deficiency basis an additional $500,000 for pay act increases (Pub- 
lic Law 86-586). 


I believe there has been some special circumstance in the case of the 
Federal Power Commission which was responsible for the backlog, 
which brings me to a point that I would like to emphasize, and I think 
you have emphasized here this morning, and Judge Prettyman has 
emphasized. When we talk about the problems of the regulatory agen- 
cies we run the risk in our own thinking in the Bureau, I know, of 
trying to lump them all together. 

Their problems are all different, and while they do have some com- 
mon problems, I think it is a mistake to lump them all together too 
generally, as we have a tendency to do, I am sure, and say that this is 
the problem of the regulatory agencies, because their problems are all 
different, and they rest on different statutory backgrounds. So that 
I am not sure that what we can say with respect to the Federal Power 
Commission or any other commission would go for all of them. 

Senator Carrott. Some agencies are chiefly concerned with en- 
forcement, and I think they call them enforcement agencies. Some 
agencies are not enforcement at all in that sense. I am thinking of 
the Federal Trade Commission and the SEC. 

I think I am right in that, they have chiefly enforcement functions. 
But this is not true of the Federal Power Commission, and it is not 
true, of course, of the CAB or the FCC. These are not enforcement 
agencies in the same sense as the SEC or the Federal Trade Commis- 
sion. 

What is the other enforcement agency? Yes, NLRB, of course, is 
primarily an enforcement agency. 

Mr. Sraats. That is right. 

Senator Carrot. You may proceed. 

Mr. Staats. Perhaps one of the most significant findings in the 
recent studies is the extent to which the handling of individual case 
decisions dominates the activity of the members of regulatory boards 
and commissions. A former Commissioner of the Interstate Com- 
merce Commission, fér example, reported that he had made a decision 
every 5 minutes. The management firm reported that on an average, 
each Commissioner in that agency participated in three formal deci- 
sions every day. Each also made decisions relating to part of the 66 
additional cases handled daily in the agency, in many instances acting 
on delegation from the full commission. Time does not permit a re- 
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port of detailed findings in all of the agencies, but the above example 
illustrates the importance of effective administrative practice and 
procedure in relation to the operating capacity of the agencies. 

Although several common problem areas have been identified, I 
would like to emphasize that the regulatory boards and commissions 
probably differ among themselves as much as do the executive depart- 
ments. The National Labor Relations Board is primarily a law en- 
forcement agency, as you have just indicated, since Congress estab- 
lished detailed policies and standards governing most of its activities. 
Others, like the Civil Aeronautics Board and the Interstate Commerce 
Commission, make broad economic judgements to achieve objectives 
set out in law. While the regulatory agencies have similar problems, 
the solutions to the problems usually would differ agency by agency. 
The main thing the agencies have in common is the so-called adminis- 
trative process. Even there the Bureau believes that similarities 
may have been overemphasized at the expense of fundamental differ- 
ences, which require differences in practice and procedure if each 
agency is to be effective. 

At the present time every executive department and most other 
agencies administer regulatory programs and exercise rulemaking 
powers under laws establishing objectives to be accomplished and leay- 
ing more or less discretion to the agency heads as to how they would 
achieve them. 

The gradual expansion of executive discretion in Government is one 
of the significant characteristics of our complex modern society. Some 
of the early regulatory laws dealt more with procedural detail than 
with broad policy issues. For example, the act of September 1, 1789, 
described exactly how a surveyor should measure a vessel, and con- 
cluded “he shall then deduct from the length three-fifths of the 
breadth, multiply the remainder by the breadth, and the product by 
the depth, dividing the product of the whole by ninety-five; the 
eer shall be deemed the true contents of tonnage of such ship or 
vessel. 

There probably are two major reasons why, over the years, details 
have increasingly been left to agency discretion: first, the need of 
Congress, as its legislative load expanded, to free itself from complex 
procedural and technical detail in order to concentrate on broad pol- 
icymaking; and second, the undesirability of freezing such details 
into relatively inflexible statutes because laws must be applied in 
varying or unforeseeable circumstances. 

Yet it is relevant to our present consideration to note that the con- 
stitutionality of the administrative process often has been challenged 
in the courts simply because Congress did not spell out procedural 
details. One of the most widely quoted answers to such challenges is 
that given by Justice Lamar, as follows: 

From the beginning of the Government, various acts have been passed con- 
ferring upon executive officers power to make rules and regulations. * * * 
None of these statutes could confer legislative power. But when Congress had 
legislated and indicated its will, it could give to those who were to act under 
such general provisions “power to fill up the details” by the establishments of 
administrative rules and regulations. * * * (220 U.S. 506 (1911)). 

Today we find that Congress can and has given vast discretion to 
administrative agencies with respect to both policymaking and _pro- 
cedure. For 150 years Congress did not deem it necessary to spell out 
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statutory procedural requirements to guide the exercise of such 
discretion. 

For many years the courts generally defended the power of Con- 
gress to vest broad procedural discretion in the agencies and did not 
themselves review procedure. The creation of the Interstate Com- 
merce Commission in 1887, however, marked the beginning of a 
change in the interest of the courts in administrative procedure. 
Under the Interstate Commerce Act many controversies between pri- 
vate parties formerly left for resolution through court action were 
brought within the scope of the administrative process in order that 
preventive, rather than merely corrective, action could be taken. The 
Interstate Commerce Commission was created to do things that could 
not be done practically by Congress or constitutionally by the courts. 
Nevertheless court decisions on appeals from actions of the Interstate 
Commerce Commission often went to the matter of agency procedure 
rather than to questions of substance or statutory authority. Deci- 
sions sometimes required that the agency’s procedure be modeled after 
the courts, even though it is agreed that the agency does not exercise 
judicial power under article ITI of the Constitution. 

Those court attitudes respecting the Interstate Commerce Commis- 
sion carried over to several of the other regulatory agencies estab- 
lished later. It was not until 1933, however, that concerted effort 
developed to have Congress enact statutory procedural requirements 
applicable to all regulatory agencies. Perhaps it is not entirely a 
coincidence that such an effort occurred at the same time that Con- 
gress, Over vigorous opposition, was extending administrative regu- 
lation into new areas of economic activity. 

The Administrative Procedure Act of 1946 was the culmination 
of a long effort by some groups to achieve enactment of statutory 
procedure. The act was a moderate one. Notwithstanding its enact- 
ment, pressures for more rigorous procedural requirements have con- 
tinued, and other laws have incorporated more stringent requirements 
applicable to single agencies. Some statutes require hearings even 
in uncontested cases. Some authorities have suggested that certain 
court decisions also may have extended the application of the Ad- 
ministrative Procedure Act beyond the original intent of the Congress. 

Today we have reached a point, largely because of cumbersome 
procedure, where serious questions have been raised about the ca- 
pacity of the regulatory agencies to achieve the objectives laid out 
for them by the Congress. 

In the effort to assure “due process” to all interested parties it is 
sometimes said that justice is denied to all through acne delay. 
Mr. Hector is not alone in expressing the views that some of the 
agencies “are long on judicial form and short on judicial substance.” * 
It is for these reasons that the Bureau of the Budget believes it is 
time for a searching evaluation of the trends of the past few years, 
and the demands imposed by rapid economic growth and techno- 
logical change, if thé regulatory agencies are to be preserved as effec- 
tive instruments for the execution of public policies expressed in law. 

The extension of cumbersome procedural requirements came about 
primarily from a concern with “due process.” Apparently it has 


* Hector, Louis J., former member of the Civil Aeronautics Board, Memorandum to the 
President, Sept. 10, 1959. 
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been widely assumed that “due process” can be protected only through 
the adversary procedure commonly used by the courts, even though 
many regulatory functions performed by the agencies are quasi- 
legislative rather than quasi-judicial. 

The view that “due process” in administrative agencies required 
procedures modeled after the adversary procedure of courts was not 
supported by all members of the judiciary. In 1936, for example, 
former Chief Justice Stone wrote: 

* * * the great constitutional guarantees * * * are but statements of standards 
to be applied by the courts according to the circumstances and conditions which 
call for their application. The chief and ultimate standard which they exact is 
reasonableness of official action and its innocence of arbitrary and oppressive 
exactions * * *. There is neither scope nor historical support for the expansion 
of the constitutional exaction of reasonableness of action implied in the use of 
the phrases “liberty,” “property,” “due process,” “unreasonableness,” and the like, 


into a body of detailed rules attaching definite consequences to definite states 
of fact.* 


In a dissenting opinion in 1945 Justice Frankfurter said: 


Since these agencies deal largely with the vindication of the public interest and 
not the enforcement of private rights, this Court ought not to imply hampering 
restrictions, not imposed by Congress, upon the effectiveness of the administrative 
process. One reason for the expansion of the administrative agencies has been 
the recognition that procedures appropriate for the adjudication of private rights 
in the courts may be inappropriate for the kind of determinations which adminis- 
trative agencies are called upon to make. 

Nevertheless, the process of judicialization continued. It is applied 
not only to law enforcement activities which characterize the National 
Labor Relations Board, but also to quasi-legislative activities, such as 
ratemaking and licensing, which characterize much of the work of 
several other regulatory agencies. This situation has great sig- 
nificance with respect to the effectiveness of the agencies in regulating 
sectors of economic activity in accordance with the social and economic 
goals set by the Congress. The following sums up some of our major 
observations: 

1. Today much agency activity is carried out with an eye on the 
ultimate possiblity of court review, where the decision may turn on 
procedural detail rather than broad public interest, equity, or statu- 
tory authority. Formal procedure may be used in some instances 
where informal procedure is permitted by law and would be more 
effective and more expeditious. 

2. There is evidence that formal hearing processes are used where 
modern fact-gathering and data-processing techniques could provide 
better information more quickly and at less cost. And this, by the 
way, is one of the points which Judge Prettyman, I think, pointed out 
as a task for the Conference on Administrative Procedure. 

It has been suggested that the use of such techniques, in lieu of 
excessive reliance on formal procedure, would better serve the public 
interest, including especially the interests of the regulated industries. 

3. Voluminous hearing records are a handicap to agency decisions 
and court review on appeals. At the same time, because of reliance 
on the adversary approach, voluminous records may not contain all 
the information required for a rational decision in the public interest. 





Stone, Harlan F., “The Common Law in the United States.” Harvard Law Review, 
vol. 50, November 1936, p. 23. 
5326 U.S. 327 (1945), p. 335. 
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4. When decisions are delayed for months or years, industries are 
were to make long-range plans, particularly in areas of technolog- 

cal growth. Delays and backlogs have meant denial of justice in 
some cases and economic losses in others. 

5. In our fast-moving technology, agency decisions ultimately may 
~ made on considerations that are already outmoded. 

3. A primary objective of Congress when it created certain regu- 
rat agencies was to permit the application of “expertise’ that 
is, judgment informed by broad knowledge and experience. Yet for- 
mal procedure makes it extremely difficult. for hearing examiners or 
even the commissions themselves to obtain the assistance of staff 
experts in conducting hearings and reaching decisions on the complex 
economic and social issues involved in certain kinds of regulatory 
cases. 

. Finally, the dominance of the case-by-case approach often has 
wee luded consideration of long-range needs and the overall effect of 
regulation on the regulated industries and the public. 

These comments are not intended to disparage the competence or 
the public-spirited loyalty of the people in the regulatory agencies. 
On the contrary, they challenge the system in which those people are 
required to operate. 

Except for some procedures effective in 1789 before the courts could 
adopt their own, Congress has not enacted general statutory pro- 
cedure for the courts. Likewise, the courts have not presumed to tell 
Congress what procedure it should follow as a legislative body. Reli- 
ance has been placed on good faith and competence in the respective 
fields of the legislature and the judiciary. In the final analysis effec- 
tive regulation i in the public interest also is dependent on the character, 
good faith, and competence of the heads of the regulatory agencies 
and their staffs. 

The President through his appointment powers and the Senate 
through its power to advise and consent are in position to see to it 
that the regulatory agencies are headed by men of competence and 
integrity. ‘The courts likewise have the indispensable role of pro- 
viding relief in the rare instances of arbitrary or capricious action. 

Policy decisions of far-reaching importance are committed to the 
heads of regulatory agencies The Bureau of the Budget suggests 
that the Senate consider whether they should not also have the author- 
ity and the discretion to adopt the organization and procedure which 
would assure fair and equitable administration and also would be 
suited to their respective activities and the industries with which they 
deal. We believe that in general such discretion would be used wisely 
and well, as it is in other parts of the Federal Government. 

The Bureau of the Budget believes that such authority and discre- 
tion should extend to the use of agency personnel by the heads of the 
agencies. Responsibility for faithful execution of the laws is placed 
on the agency heads, but they are limited in their ability to utilize 
and to direct and control their staffs. Pressures are exerted in some 
quarters for even greater independence for hearing examiners. Some 
of the extreme proposals would provide absolute independence, and 
at the same time make the decisions of hearing examiners final with- 
out agency review. 


63196—61——_3 
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On the other hand, many agency heads do not have enough discretion 
to delegate decisionmaking authority and to decide for themselves 
the basis on which they would hear appeals from decisions made by 
subordinates. 

Both Congress and the courts have fundamental responsibilities 
with respect to the administrative agencies. Congress must establish 
in law the public policy to be carried out and the scope of administra- 
tive authority. It can set standards for the exercise of that authority 
in such detail as it deems feasible and desirable. Congress has re- 
served to the courts the right to review agency actions to assure that 
agencies do not exceed the authority or abuse the discretion given them 
by Congress. These are the essential safeguards. 

More freedom of action within those limitations could, we believe, 
enable the agencies to perform greater service in the public interest, 
which includes the interest of the regulated parties. 

Senator Carrot. May I interrupt at this time, Mr. Staats? In your 
statement on page 11 you say: 

Policy decisions of far-reaching importance are committed to the heads of 
regulatory agencies. The Bureau of the Budget suggests that the Senate con- 
sider whether they should not also have the authority and the discretion to 
adopt the organization and procedure which would assure fair and equitable 
administration— 
and so forth. 

Are you talking now about the transferring of the present powers 
to the executive branch ? 

Mr. Sraats. No,sir. Mr. Chairman, I am speaking to the broad 

Senator Carroui. I am speaking now of the present quasi-legisla- 
tive power granted by the legislative branch to the executive branch, 
this is what I am speaking about. 

Mr. Sraats. No. I am speaking rather to the general point as to 
the detail in which legislation prescribes procedures for the handling 
of individual cases, and the limitations on delegation of authority 
within the regulatory bodies. 

We are talking here, I think, more generally to the point of provid- 
ing a maximum of freedom and flexibility within the present frame- 
work of the regulatory agencies in terms of their independent rela- 
tionship to the Congress. That is so as to give each agency the flexi- 
bility to devise procedures which will more nearly meet the needs of 
that agency, and which will expedite the handling of cases. 

Senator CarroLu. Some students, scholars in this field have advo- 
cated that the ratemaking power of an agency be given over com- 
pletely to the legislative side. 

Now, do you think that there should be an organizational change 
in procedure which would deny what we normally call due process 
in any way that you want to shape or twist it, but deny the basic 
fundamental concept of people to take part in a contest with refer- 
ence to ratemaking ? 

Mr. Semman. I think the point on that would be that you do not 
necessarily need an adversary procedure to preserve due process. 
That was one of the problems that was identified. 

Senator Carrot. May I have your name for the record ? 

Mr. Sraats. I am sorry, Mr. Chairman. I should have identified 
my associates here. 
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This is Mr. Harold Seidman on my right. He is in the Office of 
Management and Organization. 

This is Miss Hazel Guffey, also of that office, on my left. 

Senator CarroLt. Weare happy to have you with us. 

Now, will you begin over, please ? 

Mr. SeipMaNn. Well, the point I was making was that I think part 
of the difficulty is that the adversary procedure has been identified as 
the essential element for protecting due process. That is not neces- 
sarily the case, particularly where you are dealing with a matter 
which is essentially of a quasi-legislative nature rather than of a 
quasi-judicial nature. 

Senator Carroiu. Will you speak up a little bit, please? You are 
not before the mike. 

Mr. SermwMan. I am sorry. 

Senator Carroiy. That is all right. 

You have not quite answered my question. At least, you have 
answered it, but I have not uiteneal it, perhaps. 

But in a ratemaking case, that may involve not just one person, it 
may involve hundreds of thousands of people. It may involve several 
States. 

Now, how do the States assert their rights to be heard? They have 
a procedure today; we all know that it is cumbersome. How do they 
assert that right and how do they protect it so it is subject to proper 
review by a court or do you think it should be subject to review by « 
court ? 

Miss Gurrey. I think the problem in such a case is the assembly 
of fact and obtaining an expression of views from the interested par- 
ties as to whether your facts are correct and the implications of those 
facts. 

I believe it is not necessarily something which involves the extensive 
cross-examination that goes on between the parties, such as is a part 
of the commonly used adversary procedure. 

It would be more a hearing in the character of a legislative hearing, 
ratemaking being a legislative process rather than a trial in the sense 
in which the formal proceeding Is now carried out. 

Senator Carroty. Are you saying that before a hearing examiner, 
for example, that a streamlined procedure would go at it in a different 
way—I am not trying to confuse it, but I am trying to clarify it? 

Miss Gurrey. Yes. You can, perhaps—— 

Senator Carrouu. He is sitting as a judge. We do not want him to 
be tied up. 

Miss Gurrey. That is right. 

Senator Carrot. I was under the impression that the problem 
under administrative law is to expedite the handling of cases. 

Miss Gurrey. That is right; and a great deal of the time is now 
devoted to gathering information which, we have been led to believe 
by people who have-studied the agencies, could better be gathered 
through a process of research and through the use of modern data- 
processing techniques, to assemble and analyze the information rap- 
idly rather than through the slow and cumbersome process of a formal 
hearing. 

Now, this would be true in a ratemaking case. It would also be 
true, perhaps, in planning routes for airlines, where you do a planning 
process, and then expose your plan to the comments of the interested 








32 FEDERAL ADMINISTRATIVE PROCEDURE 


parties, rather than trying to use the whole hearing procedure itself 
as the basis for developing a plan. 

Senator Carrotu. I can understand with reference to rate cases 
and airlines that you would have to have great staff studies; we do not 
use the word “investigations,” but there would have to be hearings 
on that, but they would be streamlined ? 

Miss Gurrey. That is right. 

Mr. Sraats. If I can interrupt there, Mr. Chairman, the CAB has 
used, as you probably know, has done a great deal of thinking on this 
problem. 

In the 1958 Federal Aviation Act there was a law requiring a notice 
of hearing to fix and determine fair and reasonable rates of compen- 
sation for the transportation of mail by aircraft, and the Board has 
successfully instituted an informal mail-rate conference procedure to 
determine the mail rates without a hearing, if the Board and the party 
can reach agreement. The Board is presently studying a new sim- 
plified approach to mail rates, the class-rate system, set by a formula 
derived from factors affecting the cost of mail shipments. 

This, I think, is a specific ‘application of the point that Miss Guffey 
has just made. 

Senator Carroti. Again, as I think you have indicated, you have 
to treat these agencies differently because they deal with different 
problems. 

For example, a gas company files its schedule for an increase in 
gas rates, and the community, the county, probably the distributor, 
and maybe the State attorney general, the PUC want to have a hearing 
on this. They object to this very vigorously. This is nothing new. 
This has been going on for a long time. 

Now, your idea, I take it, was not to deny them a full hearing, 
because most of these cases end up in the Supreme Court or the court 
of appeals. 

Your idea was not to take away and vest in that Commission or its 
staff the power to fix the rate without appeal, that was not your idea; 
was it ? 

Miss Gurrey. No. There would be an appeal to the courts for 
review. 

The question, I think, might be raised as to whether the appeal 
should be as broad as it is now. 

Senator Carroiyi. Well, will you explain that for me, what you 
mean as broad as it now is? 

If the Commission for example—and this has been the case in the 
Federal Power Commission—has spoken, the Supreme Court has 
spoken on two or three occasions 

Miss Gurrey. Yes. 

Senator Carrot (continuing). In the Phillips case and in the Catco 
case, and other cases, it has spoken and given its views and, as I think 
in the statement made, they fulfilled the objectives of the law. 

The Supreme Court decision, I was under the impression, is a state- 
ment of it, and if it is not in conflict with the Congress, it is the law. 
This is what we are talking about; am I not right in that ? 

Mr. Sraats. That is correct. 
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Senator Carroiu. So if the Supreme Court has spoken and there is 
an adversary hearing, I do not know—do you mean to limit the 

Miss Gurrey. The court review which we believe is absolutely es- 
sential, of course, is a court review on whether the agency has complied 
with the law, has or has not exceeded its statutory authority or has 
acted in an arbitrary or capricious fashion. 

Now, these would seem to get at the real heart of the matter that 
the courts need to deal with. 

Whether they should be concerned in such detail as they have in some 

cases with the matter of the procedure under which the agency arrived 

at its decision is the question. Now this gets at the nature of the 
record, perhaps, but you would have a record arrived at through a 
different process. 

Senator Carrotyt. Would you have some example that you could 
give me to explain ¢ 

Miss Gurrey. Part of the delay that results in the handling of 
these cases is built in through the right of cross examination by one 
party against another, through the filing of exhibits and rebuttal 
exhibits, and contesting—the court procedure which you know much 
better than I. 

If you had a more direct research and planning type operation you 
would have a record, you would have facts, you would have the parties’ 
views on those facts, but you could arrive at them much more ex- 
peditiously than you can through the present process that is followed 
in many instances. 

Senator Carroit. Well, I suppose what I am getting at is the Bu- 
reau of the Budget making ‘any recommendation about a basic struc- 
tural change from existing conditions? 

Mr. Sraats. Mr. Chairman, I would like to emphasize that what we 
are trying to say here this morning in our statement is that there is 
a major problem here that we feel deserves a lot. of study and con- 
sideration. 

I think we would be hesitant to express ourselves too conclusively 
on any of these points at this juncture. 

We have two very competent studies that are in process here in 
addition to the work that your committee will be doing. 

Our purpose is to raise the questions here as we see them, and as we 
have faced them in the Bureau of the Budget. 

We feel that these studies that have been made by the outside 
management consulting firms which primarily concern themselves 
with, you might say, internal management and with organization, but 
which inevitably deal with the broader issues which I have outlined 
here, can be most useful as a resource to the committee and to these 
other studies. 

But we would be hesitant here to try to be too conclusive on any 
of these points that we have raised. 

Senator Carrotit. You have read some reports of men who profess 
knowledge in this fiéld, and I am sure have it, who talk about abolish- 
ing regulatory agenices, the regulatory system, and putting a part of 
it in the executive branch, another part of it by creating administrative 
tribunals, courts, and the enforcement end of it going to the Depart- 
ment of Justice. 
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As I understand it, you are not getting into that field at all. What 
you are talking about is within the present framework ? 

Mr. Sraats. That is correct. 

Senator Carrot. Do you think they can streamline procedures, 
preserve due process, speed up their procedures and their actions to 
eliminate the backlog? 

Mr. Sraats. That is right. 

Senator Carrot. Is this the basic view point of the Bureau of the 
Budget ? 

Mr. Sraats. That is right. We have addressed ourselves to the 
problems within the existing framework, and I think your statement 
is quite correct. 

Senator Carrott. Now I think we ought to say for the record the 
Bureau of the Budget has how many employees / 

Mr. Sraats. For all of our activities, including the clerical and 
administrative, we have about 425 employees in the Bureau of the 
Budget. 

Senator Carroti. And a part of your function is when the various 
budget estimates are sent to you you have groups of people or a task 
force or an individual who makes investigations into the requests of 
the various agencies ? 

Mr. Sraats. That is correct. 

Senator Carroiu. Is this not so? 

Mr. Staats. That is so. 

Senator Carroiu. You do that in a fashion a little bit different from 
the way the Congress operates, but you are checking and you are 
“watchdogging” to see if you cannot cut down their estimates if you 
can ? 

Mr. Staats. We give them advice, we give them help where we can, 
and sometimes we turn loose some of our able people to serve in these 
agencies. 

The top administrative man in the ICC is a former employee of the 
Bureau. I think he has done a fine job. 

We are losing one of our other able people to become the Director 
of Administration for the Federal Power Commission within the next 
couple of weeks. This is the kind of relationship that we have built 
up over a period of time, and we hope that our role has been one of 
help and advice and constructive effort rather than of a control 
function. 

Senator Carrotu. Well, I feel personally that, of course, I think 
you are performing a very valuable service. There are some Members 
of Congress, however, who feel that the Bureau of the Budget is taking 
a little bit too much power unto itself about certain budget matters, 
but this is understandable that there would be that feeling in certain 
instances. 

But I want to ask you just one or two more questions about these 
surveys. You have had a recent survey come out on CAB, have you 
not ? 

Mr. Staats. Yes, that is correct. 
Senator Carrout. What did that cost ? 
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Mr. Staats. The contract on that was $50,000—excuse me, $53,200. 

Senator Carrott. Over what period of time were they making the 
survey ¢ 

Mr. Sraats. It has been roughly about 3 months, about 3 or 4 
months, Mr. Chairman. I can supply the exact date of the contract. 

Senator Carrot. Is thisa management group ? 

Now, the reason I ask these questions is because I want to be helpful 
to Judge Prettyman or Dean Landis or whoever handles it in the 
future from the executive side. I think this is money well spent be- 
cause we need information. 

Obviously, we have seen all these congressional committees year 
after year making reports, and sometimes I hope they have been help- 
ful, but if we are going to attack this problem we have got to hit it 
head on, and we have got to spend some money in these management 
surveys, and it has been my information that they had such a survey in 
the NLRB that has been helpful. 

But the mere fact that the Bureau of the Budget initiates a survey 
does not mean that the agency will pay attention to it; isn’t that so? 

Mr. Staats. That is correct. 

Senator Carrott. Would you say of all your contracts in this last 
group, how much money are you spending ? 

Mr. Sraats. On the contracts for the six agencies they amounted 
to $292,200. 

Mr. Chairman, I gave you misinformation on the length of the CAB 
study. The contract on that was let on April 18, and the report was 
filed October 1, so about 6 months. 

Senator Carrot. What about the ICC? 

Mr. Sraats. About the same. They were let about the same time 
and the reports came in about the same time. 

Senator Carrott. Do you and the executive branch in the Bureau 
of the Budget, do you pay some attention to what the congressional 
committees are doing in this field? Is this helpful to you? 

Mr. Sraats. Very helpful, indeed; and we have not only worked 
with the Appropriations Committees, Senator Magnuson’s committee, 
particularly, but we have also been working with some of the other 
committees. I think we have had contacts with the staff here and with 
other committees. 

Senator Carro.u. I suppose if any decision were to be made by the 
Bureau of the Budget as to whether you would be in favor of admin- 
istrative courts or the separation of these important functions this 
would really have to come from further study and probably from the 
President himself ? 

Mr. Sraats. I believe that would be a fair statement, yes. 

I do not want to leave the impression, Mr. Chairman, that these 
reports have not been utilized. I think that, in fairness to the agencies 
themselves, we should emphasize that they have been as much con- 
cerned about this problem, on the whole, as we have been, if anything, 
perhaps, more so. 

I know in the case of the report on the NLRB they have reported to 
us that it has been extremely helpful to them in reducing their back- 
log. There were other factors in that case, as well, as you undoubtedly 
know. We have had very fine reaction from the Interstate Commerce 
Commission, the Civil Aeronautics Board, and the others, as well, on 
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the helpfulness and usefulness that they think they can obtain from 
these reports. 

Senator Carroiu. If you can answer this question, please do. The 
President, through the Bureau of the Budget and his other sources of 
information, the Bureau of the Budget especially, must have known, 
must know—I will put it this way—of the great turnover in these 
agencies, the short length of time these men stay in these agencies. 

Has there ever been a discussion as to whether they should increase 
the term of the commissioners? How can we build up, how can we 
shore up, the tenure of office, the salary, whether we should have a 
pension fund as we do for judges ? 

How can we restore the importance of these commissions and these 
agencies in the eyes of the public ? 

Has there ever been a report to the President or a discussion of 
that ? 

Mr. Sraats. I do not know that I am aware of any report precisely 
on the points that you have just made. All of these studies do deal 
with this problem in one way or another. 

I think part of the difficulty has been, in some instances, that of 
keeping the members of the boards and commissions for their full term 
of office,even. This may be due 

Senator Carrot. The turnover generally has been quite rapid. 

Mr. Sraats. Yes, it has. 

Senator Carroty. I have forgotten what the months are, but mostly 
they do not stay much over 2 years, and very often after they hold 
their position, and I would like to have your recommendation on 
this, because I think you have been there for some 20, over 20 years, 
and I think you are a civil servant, are you not ? 

Mr. Sraats. Well, I have been, but I am a Presidential appointee 
at the moment. 

Senator Carroii. Well, there is no doubt but with your years of 
service you will be there again. 

I would like to have this thought passed around, this concept of 
what we can do. What do we do about holding men in these posi- 
tions? It is my own personal opinion, after all these studies, that 
the key to the whole thing is the caliber of men that we put in there 
at the beginning. 

If we can hold men, and this is no reflection on the present men 
who are holding their positions, but if we can get men who are dedi- 

cated to the public interests, if we pay them an adequate salary and 
an adequate term, and I think this is the strength of our Federal judi- 
cial system, because we have men who are truly independent, I think 
if we are going to have an independent regulatory system we have 
got to have men who are truly independent. 

This concept of staying on for 21 months, 27 months, and then 
going out and taking a position with the industry that they are sup- 
posed to regulate, to me this is not good government and it is not 
good administration. 

I wondered if the Bureau of the Budget has considered this. You 
say it is contained within these reports ? 

Mr. Sraats. No. Those matters were outside the scope of the man- 
agement studies. . 
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Senator Carrott. I hope you will convey this back. This is my 
own personal feeling. I have not conferred with the other Senators on 
this committee, but T feel that this statement, along with the statement 
of Judge Prettyman this morning, what we can do from the outside to 
build in pressures from people who are interested. We ourselves have 
to take certain steps in the Congress. Again I emphasize, without any 
reflection one way or the other, we have got to have the leadership 
coming from the executive branch. Congress can dispose of matters, 
but seldom can it propose policy. 

I say this, although I am a junior Senator, with some experience in 
the other body, and some experience in government. 

Now, I observe that you have—I do not want to shut you off—but I 
observe you have exhibits here. 

Mr. Sraars. I had not intended to do other than to put those in 
the record, Mr. Chairman. 

This is an effort to try to summarize and highlight some of the re- 
sults of these various surveys that have been completed. With your 
permission, I would like to insert that in the record. 

Senator CarroLy. Without objection, it will be placed in the record. 

(The exhibit referred to follows:) 


Exuzistit No. 1 
NOVEMBER 25, 1960. 


en a AS OF REGULATORY BOARDS AND eae AS IDENTIFIED 
Two oR MorRE MANAGEMENT FIRM SuRVEYS, 1953-60 


Nore.—In general the overriding problems of most of the regulatory agencies 
are identified as excessive delays and large backlogs in the handling of cases 
and inability of board members to give adequate attention to policy formulation 
and individual case decisions. These conditions have significant implications 
with respect to achievement of the statutory objectives of the agencies. They 
are, however, the cumulative result of problems in a wide variety of areas, as 
identified below. 

I. Organization. 

A. Executive direction (providing effective single-headed direction of agency 
operations while maintaining board control of policy). 

1. Role, responsibilities, and tenure of the chairman. 

2. Role and responsibilities of an overall line assistant to the chairman (vari- 
ously called executive director, executive officer, or managing director). 

3. Relationship of bureau directors to the board as a whole, to individual mem- 
bers, to the chairman and the executive director. 

B. Headquarters organization. 

1. The board or commission. 

a. Division of responsibilities among members. 

b. Staff support for the members as a whole and as individuals. 

2. Proper grouping of program activities to avoid excessive layering, over- 
lapping, and duplication among branches or offices, and to fix responsibility. 

3. Adequate staff for economic research; forward policy and program planning ; 
management planning, control, and evaluation. 

4. Hearing examiners. 

a. Division of responsibility between the agency and the Civil Service Com- 
mission, as defined in the Administrative Procedure Act. 

b. Supervision of individual hearing examiners. 

C. Field organization. 

Optimum decentralization of operations. 

Appropriate number and location of field offices. 

Supervision and direction of field offices. 
. Delegations of authority. 

Delegations of administrative authority (to chairman, executive director, 
bureau directors, field offices). 
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2. Delegations of substantive authority (to panels of board members, bureau 
directors, hearing examiners, and field offices). 

If. Policy and program planning. 

A. Direction of agency effort. 

1. Planning the direction and emphasis of agency activities as contrasted with 
reliance on cases initiated by regulated parties or the public. 

2. Determining the level of regulation needed in the public interest. 

3. Developing and communicating policy guides for benefit of staff and the 
regulated industries as contrasted with reliance on case decisions. 

B. Economic research. 

1. Analyzing industry needs and effects of regulatory decisions and processes. 

2. Developing standards and guidelines for case decisions. 

3. Quantity, quality, and usefulness of statistical data gathered from 
industries. 

III. Judicial processes. 

A. Formal hearings. 

1. Opportunities to minimize or modify formal procedure. 

2. Fact gathering through formal hearings. 

3. Use of expert staff in decisionmaking. 

4. Length of records. 

a. Control of number of parties. 

b. Control of evidence. 

5. Excessive delays. 

B. Appeals. 

1. Volume of appeals. 

2. Review de novo. 

3. Excessive delays. 

IV. Administrative planning and control. 

A. Production controls. 

1. Work scheduling. 

2. Performance standards, quantitative and qualitative, for organizational 
units and individuals. 

3. Work status reports. 

B. Budget planning. 

1. Workload forecasts. 

2. Staffing standards. 

C. Personnel management. 

1. Personnel qualifications in relation to job requirements. 

2. Long-range recruitment and training programs. 

D. Organization and procedures planning. 

1. Systematic evaluation and planning. 

2. Standardizing procedures for field offices. 


CHARACTER OF PROBLEMS IN REGULATORY BOARDS AND 
COMMISSIONS 


Note.—This paper supplements the statement of “Problem Areas of Regulatory 
Boards and Commissions as Identified in Two or More Management Firm Sur- 
veys, 1953-60,” dated November 25, 1960. Its purpose is to clarify the scope and 
character of problems that have been identified in the past, thereby suggesting 
fruitful areas for current review and analysis. Since it discusses problems 
found in different agencies, and since many improvements have been made since 
the early surveys were completed, it should not be regarded as a statement of 
current problems in any agency. 


I, ORGANIZATION 
A. EXECUTIVE DIRECTION 


The unique problems of multiheaded agencies in providing for effective execu- 
tive direction and control of day-to-day operations are generally recognized. 
Despite inadequate time for policy development and consideration of important 
cases, many boards spend time on routine administrative matters and relatively 
unimportant substantive decisions and cases. 

In most, but not all of the agencies, statutory responsibility for internal ad- 
ministration is vested in the chairman, subject to policies established by the 
board, but the amount of delegation to the chairman varies. All boards retain 
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responsibility for substantive matters that require action at the board level. In 
some agencies the tenure of the chairman is limited to 1 year, thereby inhibiting 
the development of strong executive leadership. 

All agencies have provided for a line assistant to the chairman but the respon- 
sibilities assigned vary widely. In some instances broad delegations were ini- 
tially made to the executive director, but frequently the powers actually exer- 
cised have diminished to the point where effective direction and control of work 
in process is not maintained. Often the role of the executive director is not 
clearly understood. 

In many agencies there is a bifurcation of administrative and substantive func- 
tions, creating two lines of command. Bureau directors look to the executive 
director and the chairman in administrative matters and to the board in sub- 
stantive matters. Since such a clear-cut separation is rarely possible, forces 
usually operate to weaken the role of the chairman and the executive director. 


B. HEADQUARTERS ORGANIZATION 


1. The board or commission.—To deal with overwhelming workloads some 
boards have established panels of members to hear appeals from the decisions of 
hearing examiners. The effectiveness of this device in reducing workload is 
limited by the right of appeal to the full board. 

In the absence of panels several different methods have been used in assign- 
ing work among board members, with varying degrees of effectiveness in over- 
coming heavy workloads and minimizing duplication of effort. 

Organization of staff to assist the boards varies widely. In some agencies 
the role of the secretary is relatively routine; in others he carries significant re- 
sponsibility for supervision of staff and other matters related to activities of the 
board. Staff to assist the board in reviewing cases and writing opinions has 
been organized in a variety of ways. A relatively recent development has been 
the creation of an Office of Opinion Writing in some agencies. 

2. Program operations.—Most survey reports include recommendations for 
extensive reorganization of program operations to provide for better grouping 
of related functions, eliminate overlapping, fix responsibility for work produc- 
tion, reduce the number of supervisory levels, and simplify coordination. Com- 
plex organizations have caused repeated reviews of the same matters and 
contributed to excessive delays in processing work. 

3. Staff officers.—Agencies have not provided adequate staff resources for antic- 
ipating policy issues and formulating policies and standards for deciding cases; 
for conducting necessary economic research to provide an adequate factual basis 
for regulatory decisions and for evaluating the effects of regulation; for plan- 
ning the desirable emphasis of staff effort; for improving organization and 
procedures; and for developing effective systems for management control and 
evaluation of work performance. 

4. Hearing examiners.—Under the Administrative Procedure Act responsibil- 
ity for normal personnel management functions with respect to hearing exami- 
ners is divided between the agencies and the Civil Service Commission. There- 
fore agencies do not exercise effective control over the work performance and 
productivity of examiners, and supervision generally is inadequate. 

On the other hand, hearing examiners have not been given all possible assist- 
ance by the agency through development of policies, production standards, and 
guidelines for preparation of reports. 


Cc. FIELD ORGANIZATION 


Some agencies have opportunity to increase effectiveness by greater decen- 
tralization of investigative activities and other factfinding operations to field 
offices. Sometimes field activities of the different bureaus are carried on through 
Separate, uncoordinated field offices with different and overlapping geographic 
areas. : 

Standards and criteria for determining when or where to establish field offices 
are needed to improve the structure and effectiveness of the field services. 

Effective organizations for backstopping and supervising field offices are lacking 
in some agencies. Sometimes there is limited personal contact between Wash- 
ington and the field, particularly on substantive matters. 
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D. DELEGATIONS OF AUTHORITY 


Greater delegations of both administrative and substantive authority, within 
a policy framework established by the boards, are needed to relieve the over- 
whelming workload of the boards, provide time for board consideration of broad 
policy issues, speed up the the handling of agency business, strengthen executive 
direction, and provide for more effective performance at subordinate levels. 
Some boards are so burdened with routine cases and with major and minor 
administrative responsibilities that they lack time and energy to focus on and 
deal positively with the major regulatory issues which arise. 

Inadequate delegations to field offices reduce their usefulness, delay agency 
business, and force unnecessary work up to the headquarters level. 

Ability to make clear delegations of responsibility is sometimes limited by 
inadequate organization of program functions. 

The statutory authority to delegate substantive matters is unclear and some- 
times entirely lacking. 


II. PoLticy AND PROGRAM PLANNING 
A. DIRECTION OF AGENCY EFFORT 


Agencies give little attention to planning the direction and emphasis of 
agency efforts and establishing priorities in relation to resources available. 
These are determined largely by the regulated parties or the public through 
cases or complaints filed. The depth of regulation varies among different areas 
of agency responsibility, without adequate evaluation to determine the level of 
regulation required in the public interest. Some areas of regulation are almost 
dormant, while excessive attention may be given to others. 

Policy is established largely on an ad hoc, case-by-case basis. Case decisions 
have developed little precedent that either the boards or the regulated indus- 
tries consider binding. Cases may not raise all facets to be dealt with in a 
policy, and may not bring to light all aspects of public interest. More attention 
to formulating and promulgating policy would eliminate many cases now being 
filed, permit greater delegation, and speed up case handling. The opportunity 
to select significant cases for early decision in the interest of establishing 
policy guides is not exploited. Boards may be so overburdened that key cases 
may not be handled with appropriate dispatch and at a high level of quality. 

Established policies are not always clearly understood or uniformly followed. 
Some agencies have no systematic way to keep staff informed of board views or 
policies on important matters. 

Desirable changes in legislation are not given adequate attention. Boards 
may rely heavily on their general counsels to develop legislative proposals and 
fail to give personal leadership in this important area. 


B. ECONOMIC RESEARCH 


Economie research to provide facts for policy decisions and for evaluating 
the effects of regulation on the regulated industries is inadequate. Insufficient 
attention is given to the long-term aspects of industry development. 

The quantity, quality, and usefulness of statistical data gathered from in- 
dustries needs evaluation. Collections are not always based on clear definition 
of need. Procedures for processing and utilizing the data are inadequate to as- 
sure that agencies act at all times as fully informed bodies in handling regulatory 
issues. 

III. JupicraAL PROCESSES 


A. FORMAL HEARINGS 


The effectiveness of the agencies in regulating sectors of economic activity 
in accordance with the social and economic goals set by the Congress is greatly 
influenced by the scope and extent of judicial procedure. Much of the activities 
of the agencies now is carried out through the laborious and time-consuming 
processes associated with the courtroom. As a result, large backlogs of cases 
accumulate, and agency decisions are delayed for months, often for years. The 
industries being regulated are unable to make long-range planning decisions, 
particularly in technological growth areas, because of the regulatory lag. Delays 
and backlogs have meant denial of justice in some cases and economic losses in 
others. 
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To a large extent the degree of formalism stems from the requirements of the 
Administrative Procedure Act, as interpreted by the Supreme Court, and from 
similar requirements in some of the separate regulatory statutes. Hither through 
preference of agency staffs, fear of court reversals, or uncertainty as to the ex- 
tent of statutory requirements, however, expensive, time-consuming formal pro- 
cedures have been expanded by regulatory agencies at the expense of opportuni- 
ties for rulemaking or informal conferences to reach agreement or settlement 
short of formal hearing. Boards themselves are uncertain as to the minimum 
degree of formal court procedure which must be followed in hearing appeals. 
As a matter of prudence, rather formal, courtlike measures are adopted, despite 
their extreme costliness and their built-in delays. 

In the judgment of many observers the trend toward formal procedure has 
gone too far in recent years and should be reversed. Many feel that too little 
use is made of informal processes for rulemaking and other decisions not required 
to be made on the record where the essential character of the issue is public 
interest rather than private right. 

The appropriateness of using formal hearings to obtain from all interested 
parties the necessary facts for some types of regulatory decisions is questioned. 
Modern fact-gathering and data-processing techniques could provide better infor- 
mation more quickly and at less cost, and would greatly reduce the scope and 
length of the formal hearing. 

Formal procedures also make it extremely difficult for hearing examiners to 
obtain the assistance of staff experts in conducting hearings and reaching deci- 
sions on the complex economic and social issues involved in certain kinds of 
regulatory cases. Single individuals usually with legal training, are expected 
to rule on questions of relevance of evidence and to provide a penetrating analy- 
sis of all facets of presentations made to them by what are, in many major cases, 
balanced teams of experts. 

Hearing records are voluminous, unwieldy, and difficult to analyze. Because of 
the emphasis on assuring every interested party a hearing, the necessity for 
deciding the case on the record, the lack of preparation of examiners prior to the 
hearing, failure to exploit prehearing conferences, the examiners’ uncertainty 
about board standards for deciding cases, and the dilatory tactics of litigants in 
some cases, voluminous and sometimes irrelevant testimony is permitted. At 
the same time, because of the adversary approach, the voluminous record does not 
contain all the essential information required for a rational decision. The size 
of the record is a serious handicap, not only to the hearing examiners, but also 
to the boards and the courts in reviewing cases on appeal. 


B. APPEALS 


Appeals from examiners’ decisions are permitted on relatively minor issues, 
rather than being limited to major points of law or policy. In some instances, 
cases are tried de novo by the board. Appeals often are used by litigants as a 
method of putting off agency action as long as possible; in some agencies such 
dilatory tactics account for the majority of cases coming before the boards. 

Appeals account for significant proportions of the total timelag in reaching final 
agency decisions. 

IV. ADMINISTRATIVE PLANNING AND CONTROL 


A. PRODUCTION CONTROL 


More effective and systematic procedures are needed for estimating workload 
and controlling the flow of cases. Responsibility for controlling and expediting 
case handling is not clearly fixed. 

Such planning and control are handicapped by the absence of performance 
standards, quantitative and qualitative, indicating a reasonable rate of produc- 
tion. There are indications of excessive expenditures of manpower in some 
agencies for some types of activity, due to lack of work planning and production 
standards. This problem is especially acute with respect to hearing examiners, 
where the variations in cases make the development of standards even more 
difficult than for some of the other professional areas of activity. In the absence 
of standards and controls, production proceeds largely at the initiative of indi- 
vidual staff members, and the quantity and quality of performance sometimes 
vary widely. 
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Boards and other executives need better statistical data to keep informed on 
the status of cases in process, size and age of backlogs, etc. Key cases are not 
identified and followed to assure satisfactory progress, and slowness in resolv- 
ing key issues results in a marked expansion of the caseload. 


B. BUDGET PLANNING 


Admitted, workload forecasting is difficult because of the limitations in 
agency control. Inadequate attention is given, however, to planning the emphasis 
of agency programs and forecasting workloads for purposes of budget planning 
and justification. Annual budget requests often are not based on a thorough- 
going evaluation of what effectively meets the most urgent needs. Often budget 
planning is too highly centralized to deal adequately with field requirements. 

The lack of adequate performance and qualifications standards for personnel 
prevent development of adequate staffing standards for use in planning budgets 
in relation to estimated workload. 


C. PERSONNEL MANAGEMENT 


In some agencies, overspecialization, lack of junior personnel, and inadequate 
attention to personnel management results in underutilization of some categories 
of professional staff. 

_ Inadequate long-range personnel planning, recruitment, and training pro- 
grams affect current operations and build up problems for the future. 


D. ORGANIZATION AND PROCEDURES PLANNING 


Inadequate attention is given to systematic evaluation and planning to im- 
prove organization and procedures. This deficiency is reflected in ineffective 
organizations, lack of written procedural guides, and inefficient procedures in 
some areas of operation. 

Lack of standardized procedures places unnecessary burdens on field offices 
and affects the quality of performance. In some agencies each office designs 
its own records and procedures, with resulting variations from office to office. 

Senator Carrotu. Any questions, Dean ? 

Mr. Lanois. I would like to ask a few of Mr. Staats. 

I suppose you are aware that the basic statutory procedures, insofar 
as there are statutory procedures governing the disposition of the 
matters that flow before the administrative agencies, come from the 
Administrative Procedure Act of 1946. 

There are in constituent statutes every now and then little items 
dealing with the procedure before those agencies. 

But I think it is fair to say that the basic statutory requirements 
come from the Administrative Procedure Act of 1946. 

Do I understand then that the position of the Bureau of the Budget 
is that that act has been harmful to the administrative agencies in 
their handling of the matters before them ? 

Mr. Sraats. I think, Dean Landis, our general conclusion has been 
that in most instances the difficulty has come from statutes which go 
beyond the Administrative Procedure Act. 

The case of the Federal Communications Act would be a case in 
point. 

Mr. Lanpis. Well, now, let us be specific on that. In the vase of the 
Federal Communications Commission just what kind of statutory pro- 
cedure is there which you believe to be harmful ? 

Mr. Sraats. The Federal Communications Act of 1934, Section 409, 
provides that : 

In any case of adjudication, as defined in the Administrative Procedure Act, 
which has been designated for a hearing by the Commission, no person who has 


participated in the presentation or preparation for presentation of such cases 
before an examiner or examiners or the Commission, and no member of the 
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Office of the General Counsel, the Office of the Chief Engineer, the Office of the 
Chief Accountant shall, except to the extent required for the disposition of ex 
parte matters as authorized by law, directly or indirectly make any addition 
of presentation respecting such case unless upon notice and opportunity for all 
parties to participate. 

Now this, I think, may be a somewhat extreme case, but I think 
the Chairman of the FCC has testified before Congress with respect 
to the difficulty arising from the kind of detailed procedural proscrip- 
tion which has been enacted here. He testified as follows, he says: 

Intermeshed in all of this was the 1952 congressional act requiring complete 
separation of the Commission from its General Counsel, its chief engineer, and all 
of its operating personnel, except a small review staff which was mandated never 
to make a recommendation on a case. Thus, shorn by statute of all staff advice, 
backlogged by many hundreds of competitive applications in hearings, and fur- 
ther prevented by law from delegating to any Commissioner or panel of the Com- 
missioners its adjudicatory hearing decision work, serious inefficiency inevi- 
tably resulted. 

I think this may be an extreme situation, and I would not want to 

say that this kind of detailed proscription holds for the others, as well. 

But to try to answer your question specifically as to whether we are 
suggesting a specific change in the Administrative Procedure Act of 
1946, I think what we are suggesting is that that needs to be looked 
at from the standpoint of trying to adapt the Administrative Proce- 
dure Act more specifically to the needs of individual regulatory com- 
missions. 

Mr. Lanois. That provision that you cite from the Communications 
Act almost finds a complete counterpart in the Administrative Proce- 
dure Act, does it not? 

Mr. Sraats. Almost what? 

Mr. Lanpis. A complete counterpart in the Administrative Proce- 
dure Act of 1946. 

Mr. Sraats. Yes. 

Mr. Lanpis. Which prohibits many situations such as the sort of 
contact with, say, public counsel in the CAB proceedings after the 
hearing is closed. 

It interests me that the Bureau of the Budget takes this position 
because certainly the bar, as a whole, seems to be taking the other 
position ; namely, that there should be more judicialization rather than 
less in the disposition of these controversies. 

Mr. Staats. That is correct. 

Mr. Lanois. I would like to ask you a couple of questions with re- 
gard to budget procedure. 

Is it customary for the chairman of the regulatory agencies to ap- 
pear before the Budget in defense of his budget ¢ 

Mr. Sraats. The chairman and, in most instances, Dean Landis, 
either the full Commission or those designated within the Commis- 
sion, do appear. 

Mr. Lanpis. Yes, But you do have responsible officials appearing 
before you? 

Mr. Sraats. Oh, yes; and not only is there staff work done with 
the staff of the commissions in advance, but then there is an informal 
meeting or hearing with our examiners that are assigned to work 
with that agency on a full-time basis. 

Then, finally, as we are doing just at the present time, there is an 
opportunity for the chairman and the members of the Commission 
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to appear before either the Director of the Bureau or myself to talk 
about their needs over and above what the staff is willing to 
recommend. 

So that there is full opportunity on both sides for an exchange of 
view and of discussion and the kind of advice and assistance that we 
are talking about here this morning. 

Mr. Lanpts. Now, let me ask this: Let us assume that the budget for 
some Commission is as the Commissioners have recommended, say, $5 
million. 

As you recommend it, which is before you, it is $4 million. Do I 
understand correctly that the Commission, as such, cannot, in appear- 
ing before the Appropriations Committees of the House or of the 
Senate tell the Senate and the House what its or iginal suggestions 
were with regards to its budget ¢ 

Mr. Staats. No, that is not correct. 

Mr. Lanpis. That is not correct ? 

Mr. Staats. That is not correct. That is a misunderstanding. 

There has been, I believe I am correct in saying, going right back 
to the 1921 enactment of the Budget and Accounting Act, ‘the pro- 
cedure and the rule of all Presidents that the agencies appearing be- 
fore committees should defend the President’s budget, but that ‘they 
are, at the same time, completely free to respond to the committee in 
terms of what their original request was to the Bureau of the Budget. 
and this is done pretty much as a standard procedure. 

Mr. Lanois. Well, frankly, my experience was always this: When 
the Bureau of the Budget would cut the budgets I defended, you 
would go around and see people on the committee, the Appropriations 
C ommittee, to ask the appropriate questions so that you would then 
be entitled to tell what you f ad really recommended to the Bureau 
of the Budget. 

Mr. Sraats. They are better trained now, Dean Landis. They do 
it automatically. [Laughter.] 

Mr. Lanpis. But I understood I could not initiate a thing of that 
nature myself before the House Appropriations Committee. 

Mr. Sraats. Well, I think almost invariably the question is asked 
and the statement is put in the record, and this does not concern us. 
But the President, I think, must have the support of the executive 
branch, otherwise the budget does not really mean very much. 

It is his budget, and in order to have the integrity of the budget 
there must be support for that recommendation. I think this goes 
back to the whole philosophy of the Budget and Accounting Act 
itself, but in no sense do we feel that there should be any denial to the 
appropriate committees of Congress of the information as to what 
the agency itself in the first instance requested. 

Mr. Lanpts. You see, I was happy to see here that you had increased 
certain appropriations for some of these agencies that you mentioned 
here, particularly the Securities and Exchange Commission. 

I suppose you are aware that for several years now the Securities 
and Exchange Commission has been very far behind in its work: 
that in financial circles where nor mally the 20-day waiting period 
was as established by statute, was effective for many years, in 1 the last 
few years, due to the overworked Commission, that statutory period 
has, in substance, been extended to 40, 50, and even 60 days. 
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Mr. Sraats. Sixty days is what has happened in many cases that 
Tamaw vare of. 

Mr. Lanois. And the Chairman of the Commission has pointed out 
publicly over and over again that this is a matter of money and money 
alone, that the workload per individual has increased enormously as 
registrations, for example, for new issues have increased enor mously, 
and there has been no increase in personnel. 

Now, would that judgment be your judgment that there should not 
be an increase in personnel or would that be the Chairman’s judgment ? 

Mr. Sraats. I think, Dean Landis 

Mr. Lanpts. Or the Congress’ judgment ¢ 

Mr. Sraats (continuing). There has been each year an increase, 
there have been increases in the staff for the SEC. 

There have been some differences in the past as to the way in which 
this backlog could be cleaned up, and ‘that was the part of the back- 
ground on the study which was arranged for and has now been com- 
pleted on the Securities and Exchange Commission. 

This is a study which has been made by the firm of Booz, Allen & 
Hamilton. They have made some suggestions which they feel would 
improve the situation procedurally, but I think, by and large, to gen- 
eralize, it is their conclusion that the SEC has been per forming its 
work very effectively, and I am sure that there will be an increase in 
the staff for SEC in the budget for 1962 which will be presented. 

Mr. Lanois. I did not want to question the effectiveness of the work 
ofthe SEC. It is the delay that has occurred there. 

Mr. Sraats. Yes. 

Mr. Lanois. And the fact that the Chairman himself has publicly 
dealt with this problem over the past few years, and I see now that 
some attention is being paid to it. 

These reports that you have with regard to these agencies, are they 
approved by the Bureau of the Budget? Do you say this is a final 
report and “We hope you will adopt ese recommendations?” 

Mr. Sraats. Well, like any other survey by an outside organiza- 
tion it represents the best work that can be performed by that agency. 

We believe that these are very competent and responsible organiza- 
tions that have made these studies. 

We do not approve the reports nor do we ask the agencies to approve 
the reports, but we do like to use them as a basis for sitting down to- 
gether with them in examining what part of it can be accepted and 
what part of it cannot be accepted. 

Mr. Lanpis. One further question on the budgets that have been 
transmitted to the Congress. It was never the practice that I knew 
of that any member of the Budget would be there to defend it, that 
budget before, say, the House Committee on Appropriations. You 
had to defend the budget that you had not made, and sometimes it 
was quite embarrassing. 

Now, is that still the story that the people who make the budget 
do not defend it ? 

Mr. Sraats. This is true, of course, with the whole Government, 
that the agency heads appear before the Congress in support of the 
budget which has been approved by the President for their submission. 

Our Bureau has taken the position that at any time any committee 
wishes to have us before them we are perfectly prepared and willing 
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to do so; and, in fact, in the last 2 years there has been a move in this 
direction by way of an overall presentation on the budget by the 
Director of the Budget and his staff before the full Appr opriations 
Committee in the House. 

We have offered to make a similar appearance before the Senate 
committee if it wishes. We found this very helpful in an exchange 
of views on a wide range of problems covering aan any matter of 
interest to any particular member of the committee. 

I think the principle behind this practice has been that the agencies, 
as a part of the executive branch, are appearing in behalf of the 
President in support of his budget. That is the principle behind the 
procedure. 

Mr. Lanpis. Well, frankly it always seemed to me a little rough 
for me to defend a budget that I had not made, and that I was rather 
critical of, and to be cross-examined by the subcommittee of the House, 
and they are tough cross-examiners, I assure you, and to not have 
the guy there who really had made the budget, and he was immune 
from cross-examination, it always seemed a little rough. 

Mr. Staats. He isnot immune. [ Laughter. | 

Mr. Lanpis. Well, he never was there, and I do not think they 
asked for him. I have never known it to happen. It might have in 
some cases, but it does seem to me that the Budget function is very, 
very closely allied to the capacity of an agency to do its work. 

There have been times that I have known the Budget to have said, 
“Well, you can’t enter this field this year; you have | got to put it off 
until next year,” or something of that nature, where ‘the mandate of 
the Congress is certainly that you should be moving in that field. 

Mr. Sraats. I think that I would be fair to say that from our point 
of view the number of people here involved, assuming you can get good 
people and train people, is not the whole answer, and I think if we 
felt that this was the whole answer to the problem, well then, this 
could be relatively easy to deal with. 

But I think it has been our feeling, and growing feeling, that the 
problem is deeper than that. 

It is not just a matter of more people for the agencies. It is, perhaps, 
something which goes beyond purely a matter of providing additional 
funds in the budget for the hiring of additional people. 

Some of them have told us about their difficulty in getting competent 
economists and attorneys and accountants to work for the Government. 

Part of it has been this recruitment problem and of holding the peo- 
ple, as the chairman has indicated, once they get on the job. The turn- 
over has been high. 

What we have been trying to do is to examine, with the personnel 
requirement, the procedural problem : and the organization and manage- 
ment problem internally, looking at this as a whole, rather than simply 
isolate it out as a personnel problem. 

I think in the case of the SEC the net of the conclusion was that, 
perhaps, it is more of a personnel problem than it is a procedural prob- 
lem. But on some of the other cases the studies have leaned very much 
in the opposite direction; that it is not a personnel problem but it isa 
problem that can be dealt with more effectively in some other way. 

Mr. Lanois. I would be interested in knowing, in light of these facts 
as to whether after the decision of the Supreme Court of the United 
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States in the Phillips case, the FPC case, which immediately meant 
that a very heavy workload would now descend upon the Federal 
Power Commission, which it had theretofore believed that it did not 
have the responsibility to have, whether there was a demand for an 
increase in the budget and, if so, what the Bureau of the Budget did 
with that. Do you think that could be supplied ? 

Mr. Sraats. Yes. We will be very happy to supply it to both you 
and to the committee. 

Mr. Lanois. I think it would be of interest in analyzing the work 
of that Commission. 

Mr. Sraats. Yes. 

Mr. Lanpts. Thank you. 

Mr. Sraats. I would be very happy to do so. 

Senator Carroxu. If I might suggest at this point that not only 
what happened in their demands but the hearings before the Appro- 
priations Committee on this very point. If I recall correctly, the 
Federal Power Commission had been given money but was not able 
to recruit, it said, on occasion certain personnel. 

This is another matter, I think, that ought to be studied. We know 
that certain types of cost accountants who get into the highly tech- 
nical regulatory field, at least with reference to gas, in this highly 
technical field, why would they come to the Government? We pay 
them a low salary, and within this field they can get from one case 
double the salary that the Government would pay them. 

This is something that ought to be considered, too, not only when 
we talk about shoring up the Commissioners, but what about our ex- 
perts in the Government ? 

We have got to pay them a salary, it seems to me, commensurate, at 
least in some degree, with the salary that they get from private 
industry. 

I am not about to make a brief for the Federal Power Commission, 
because I have been very severe with them on occasion, as is well known. 
I am amazed that they have not gone, and I am referring now to the 
Congress and the Committee on Appropriations, the subcommittee, 
have not gone into this deeply enough, because they have seen the 
backlog, the building up of the backlog, of the cases, some 3,000 cases, 
and instead of getting better it is getting worse, in my opinion, al- 
though you say you have increased it 22 percent since 1953, 

Mr. Sraats. Since 1956. 

Senator Carrou. Or since 1956. But this, in my opinion, is not the 
situation, at least in this particular instance. 

Now, on the other hand, I have an observation here that the Bureau 
of the Budget for 3 years has rejected a request for 125 additional 
people in the SEC, and you did not ease up the load on them until 1961. 

Now, if there is a personnel problem, the Bureau of the Budget will 
have to share the blame for some of its inefficiency, if it is true that 
there have been inefficiency in the sense they cannot clear their backlog. 

This is a statement that I do not assert is true at all. You may have 
different information. 

Mr. Sraats. There has been a difference of opinion, but we have in- 
creased their personnel roughly 50 percent, about 49 percent, in the last 
6 years for the SEC, and there will be further increases for 1962. 
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With respect to the budget for the SEC, the Budget Bureau’s rec- 
ommendations since 1955 have been a total of about $49 million, that 
is, $49,080,000. The Congress has approved $47.5 million. So that 
there has been some reduction there. It has not been of a major pro- 
portion, but there has been about a 50 percent increase in the personnel 
for the SEC over this period of time. 

Senator Carrott. What about your SEC in your survey, is that 
available? 

Mr. Sraats. I believe it will soon be available. I believe that the 
SEC and the contractor were having some further discussions on it, 
but I am told it is just about ready to : be released finally. 

Senator CarroLt. You mean that the SEC can work with the con- 
tractors to change the effect of a survey ? 

Mr. Sraats. They will always discuss the findings on a factual 
basis. This is true with respect to all management consulting organ- 
izations. 

Senator Carrot. Could it be possible that they have made a report 
to the Bureau of the Budget and the report may be harsh in its criti- 

cism and then would it go back to the agency to soften the blow? 

Mr. Sraarts. I do not think you would find the firm likely or willing 
to change its heli conclusions as a result of its discussions, but they 
would want to be sure of the facts that they were using, that they were 
the facts which they could agree on or disagree on. 

Senator Carroii. Let me put the question a different way. After 
a survey report is made, is it referred back to the agency which has 
been surveyed for its approval before release ? 

Mr. Sraats. Not its approval, but for comment and discussion. 

Senator Carro.u. Before release ? 

Mr. Staats. Before any public release of it, yes. 

Senator Carroiy. Is this the reason this report has not been re- 
leased ? 

Mr. Sraats. I believe that these discussions have about been com- 
pleted. The last I heard on it, both the contractor and the agency 
were very, very pleased with it. 

Senator Carron. M: ay we have a copy of that survey as soon as it 
is possible to obtain it ? 

Mr. Sraats. Yes. 

Senator Carroiy. Can you tell me why this has happened: It has 
been 1953 since you have had a management report on the FPC. Now 
the Phillips case was in 1954. Why did we not have another survey 
on FPC? 

Mr. Sraats. Well, I do not know that we have had any basic reason 
to make a further survey there. There has been 

Senator Carroty. I am not putting this to you on a personal basis. 
I am thinking if there was some reason why they did not have a man- 
agement survey report on the FPC 

Mr. Sraats. I do not know of any special reason, Mr. Chairman. 

Senator Carrot. Especially when it has been subject to such great 
criticism. You are aware of that? 

Mr. Sraats. Yes. I do not know of any particular reason why a 
survey, a further survey, was not made, except that, perhaps, it was 
felt that they had their problems and that, perhaps, a new survey 
at this point would not throw too much light’ on those problems. 
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Senator Carrot. Does the Bureau of the Budget have any influence 
at all on policy decisions of these agencies ? 

Mr. Staats. Well, it dependsa good deal on what you would classify 
as a policy decision, Mr. Chairman. 

The role of the agency varies considerably when it comes to recom- 
mending legislation. We find that in some cases the commissions 
are quite reluctant to even comment on legislation. In other cases they 
would be quite active in initiating legislative proposals. 

This varies a good deal , depending v upon the personnel and the back- 
ground of a particular commission. To the extent that they would 
propose legislation those legislative proposals would be coordinated 
through the executive branch of the Gov ernment, through our Bureau, 
and to that extent, I suppose, you could say we do have something to 

say about policy, not as : sheen but as a staff arm to the White House 
and the Executive Office. 

Senator Carrouu. I was thinking of that, as a staff arm to the White 
House, where you say in your inv estigations, in your conferences with 
the budget if there is nonfeasance, if there is omission in the forma- 
tion of any policy at all, can you report that, do you report that, to 
the President? Do you have any supervision over that sort of failure 
to act ? 

Mr. Staats. We would report it to the White House staff, yes, if the 
agency was not willing to make a report, for example. I do not have 
anyone in mind at the moment, but this would be our normal pro- 
cedure that we would follow to the appropriate staff person in the 
White House. 

Senator Carroii. Let me put the question a little differently. To 
your knowledge, has the Bureau of the Budget ever recommended that 
a survey be made of the Federal Power Commission at the same time 
that you moved last April in these other agencies ? 

Mr. Sraats. We did not request that a survey be made. The orig- 
inal survey was requested by the Federal Power Commission itself, 
and that has been true with most of these additional surveys. 

Senator Carroiy. If I might ask, the Federal Power Commission 
did request a survey ? 

Mr. Staats. Yes. That was the survey that was made in 1953. 

Senator Carroii. Well, has it recently requested a survey ? 

Mr. Sraats. No. 

Senator Carroitz. Did it request a survey at the time these other 
agencies requested a survey ¢ 

Mr. Sraats. No. 

Senator Carrot. Well, Mr. Staats, I thank you very much. 

Judge Prettyman, do you have any questions? 

Judge PrerryMan. None, thank you. 

Mr. Lanpis. May I ask one more, Senator ? 

Senator Carroiu. Surely, Dean. 

Mr. Lanpis. On these matters of budget increases, I notice you 

take your percentages of increase over 1 956. Now, weren’t there sub- 
stantial reductions between 1953 and 1956 in those very budgets ? 

Mr. Sraats. I would have to check on that to be positive of my facts. 
We could run these back as far as you like. 
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Mr. Lanois. I would be interested primarily not in the dollar figure 
but in the personnel figure of these seven agencies that you speak of 
from 1953. 

Mr. Sraats. I wonder if it might be useful to go over, say, a 10- 
year period ? 

Mr. Lanois. This would be fine. 

Mr. Staats. And give it to you from 1950? 

Mr. Lanois. Thank you. 

Senator Carroit. Dean, have you finished 

Mr. Lanois. That is all. Thank you. 

Senator Carrot. Well, I want to thank you very much, Mr. Staats, 
and also the lady and the gentleman with you for coming here and 
helping us. 

his, I think, is most important. I felt heer testimony would be 
most important because really, as I tried to say at the outset, it is a 
question whether there is going to be a basic chang and what sort of 
a change is coming. Shall it be procedural ? Shall we speed it up? 
How do we do these things? Where are we going from here? 

This is really the purpose of this hearing, and we are highly in- 
debted to you for coming over, and we would like the privilege of con- 
ferri ing W ith you again from time to time. 

Mr. Sraats. Thank you, Mr. Chairman. 

Senator Carrot. Thank you very much. 

(The prepared statement of Mr. Staats is as follows :) 


STATEMENT OF ELMER B. Staats, Deputy DIRECTOR, BUREAU OF THE BUDGET, 
BEFORE THE SUBCOMMITTEE ON ADMINISTRATIVE PRACTICE AND PROCEDURE OF 
THE SENATE COM MITTEE ON THE JUDICIARY 


Mr. Chairman and members of the committee, I am glad to appear before 
your committee as it starts its study of administrative practice and procedure. 
This is a vital area of Government activity that urgently needs review in the 
light of modern developments and needs. 

The Bureau of the Budget has a strong interest in supporting a comprehensive 
review and improvement of administrative procedure. Our responsibility for 
review of agency legislative proposals, management, organization, data require- 
ments and budgets necessarily has focused our attention on problems of work- 
loads, backlogs, and delays in the regulatory agencies. These have been matters 
of general public knowledge for several years, and warrant mutual concern in 
the Congress and in the executive branch. 

The 1961 appropriaticns for seven of the major regulatory agencies will pro- 
vide an average staff increase of one-third over 1956. Increases range from 
about 22 percent in the Federal Power Commission to almost 49 percent in the 
Securities and Exchange Commission. To give the regulatory agencies further 
help in assuring effective and expeditious operation consistent with just and 
reasonable action, the Director of the Bureau of the Budget in recent years has 
allocated funds from the President’s “Management improvement appropriation” 
to finance several general surveys by private management consulting firms. The 
agencies covered were the Federal Power Commission and the Federal Trade 
Commission in 1953; the National Labor Relations Board in 1958; and the Civil 
Aeronautics Board, the Interstate Commerce Commission and the Securities 
and Exchange Commission in 1960. At the request of the Federal Communica- 
tions Commission arrangements are now being made for a survey of that agency. 

Action to be taken on recommendations of the management firms has, of course, 
been a matter for decision by the agency heads. The Bureau, however, has 
identified some of the problem areas common to more than one of the agencies. 
as reported by the firms. A summary of those common problem areas is attached 
to this statement as exhibit 1. We believe the results of those studies may help 
to provide a fresh perspective on administrative practice and procedure. 
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Perhaps one of the most significant findings in the recent studies is the extent 
to which the handling of individual case decisions dominates the activity of the 
members of regulatory boards and commissions. A former commissioner of the 
Interstate Commerce Commission, for example, reported that he had made a 
decision every 5 minutes. The management firm reported that on an average, 
each commissioner in that agency participated in three formal decisions every 
day. Each also made decisions relating to part of the 66 additional cases handled 
daily in the agency, in many instances acting on delegation from the full Com- 
mission. Time does not permit a report of detailed findings in all of the agencies, 
but the above example illustrates the importance of effective administrative 
practice and procedure in relation to the operating capacity of the agencies. 

Although several common problem areas have been identified, I would like to 
emphasize that the regulatory boards and commissions probably differ among 
themselves as much as do the executive departments. The National Labor 
Relations Board is primarily a law enforcement agency, since Congress estab- 
lished detailed policies and standards governing most of its activities. Others, 
like the Civil Aeronautics Board and the Interstate Commerce Commission, 
make broad economic judgments to achieve objectives set out in law. While the 
regulatory agencies have similar problems, the solutions to the problems usually 
would differ agency by agency. The main thing the agencies have in common is 
the so-called administrative process. Even there the Bureau believes that simi- 
larities may have been overemphasized at the expense of fundamental differences, 
which require differences in practice and procedure if each agency is to be 
effective. 

At the present time every executive department and most other agencies admin- 
ister regulatory programs and exercise rulemaking powers under laws establish- 
ing objectives to be accomplished and leaving more or less discretion to the agency 
heads as to how they would achieve it. 

The gradual expansion of executive discretion in government is one of the 
significant characteristics of our complex modern society. Some of the early 
regulatory laws dealt more with procedural detail than with broad policy issues. 
For example, one section of a 1789 act described exactly how a surveyor should 
measure a vessel, and concluded “he shall then deduct from the length three- 
fifths of the breadth, multiply the remainder by the breadth, and the product by 
the depth, dividing the product of the whole by ninety-five; the quotient shall be 
deemed the true contents of tonnage of such ship or vessel.” * 

There probably are two major reasons why, Over the years, details have in- 
creasingly been left to agency discretion: first, the need of Congress, as its 
legislative load expanded, to free itself from complex procedural and technical 
detail in order to concentrate on broad policymaking; and second, the undesir- 
ability of freezing such details into relatively inflexible statutes because laws 
must be applied in varying or unforeseeable circumstances. 

Yet it is relevant to our present consideration to note that the constitutionality 
of the administrative process often has been challenged in the courts simply 
because Congress did not_spell out procedural details. One of the most widely 
quoted answers to such challenges is that given by Justice Lamar, as follows: 
“From the beginning of the Government, various acts have been passed conferring 
upon executive officers power to make rules and regulations. * * * None of these 
statutes could confer legislative power. But when Congress had legislated and 
indicated its will, it could give to those who were to act under such general 
provisions ‘power to fill up the details’ by the establishment of administrative 


rules and regulations * * *,’’* 

Today we find that Congress can and has given vast discretion to administra- 
tive agencies with respect to both policymaking and procedure. For 150 years 
Congress did not deem it necessary to spell out statutory procedural require- 
ments to guide the exercise of such discretion. 

For many years the courts generally defended the power of Congress to vest 
broad procedural discretion in the agencies and did not themselves review pro- 
cedure. The creatiom of the Interstate Commerce Commission in 1887, how- 
ever, marked the beginning of a change in the interest of the courts in admin- 
istrative procedure. Under the Interstate Commerce Act many controversies 
between private parties formerly left for resolution through court action were 
brought within the scope of the administrative process in order that preventive, 





1 Act of Sept. 1. 1789. 
2220 U.S. 506 (1911). 
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rather than merely corrective, action could be taken. The Interstate Commerce 
Commission was created to do things that could not be done practically by Con- 
gress or constitutionally by the courts. Nevertheless court decisions on appeals 
from actions of the Interstate Commerce Commission often went to the matter 
of agency procedure rather than to questions of substance or statutory authority. 
Decisions sometimes required that the agency’s procedure be modeled after the 
courts, even though it is agreed that the agency does not exercise judicial power 
under article III of the Constitution. 

Those court attitudes respecting the Interstate Commerce Commission carried 
over to several of the other regulatory agencies established later. It was not 
until 1933, however, that concerted effort developed to have Congress enact 
statutory procedural requirements applicable to all regulatory agencies. Per- 
haps it is not entirely a coincidence that such an effort occurred at the same 
time that Congress, over vigorous opposition, was extending administrative 
regulation into new areas of economic activity. 

The Administrative Procedure Act of 1946 was the culmination of a long 
effort by some groups to achieve enactment of statutory procedure. The act 
was a moderate one. Notwithstanding its enactment, pressures for more rigor- 
ous procedural requirements have continued, and other laws have incorporated 
more stringent requirements applicable to single agencies. Some statutes re- 
quire hearings even in uncontested cases. Some authorities have suggested that 
certain court decisions also may have extended the application of the Admin- 
istrative Procedure Act beyond the original intent of the Congress. 

Today we have reached a point, largely because of cumbersome procedure, 
where serious questions have been raised about the capacity of the regulatory 
agencies to achieve the objectives laid out for them by the Congress. In the 
effort to assure due process to all interested parties it is sometimes said that 
justice is denied to all through procedural delay. Mr. Hector is not alone in 
expressing the view that some of the agencies “are long on judicial form and 
short on judicial substance.”* It is for these reasons that the Bureau of the 
Budget believes it is time for a searching evaluation of the trends of the past 
few years, and the demands imposed by rapid economic growth and techno- 
logical change, if the regulatory agencies are to be preserved as effective instru- 
ments for the execution of public policies expressed in law. 

The extension of cumbersome procedural requirements came about primarily 
from a concern with due process. Apparently it has been widely assumed that 
due process can be protected only through the adversary procedure commonly 
used by the courts, even though many regulatory functions performed by the 
agencies are quasi-legislative rather than quasi-judicial. 

The view that due process in administrative agencies required procedures 
modeled after the adversary procedure of courts was not supported by all mem- 
bers of the judiciary. In 1936, for example, former Chief Justice Stone wrote, 
“* * * the great constitutional guarantees * * * are but statements of stand- 
ards to be applied by the courts according to the circumstances and conditions 
which call for their application. The chief and ultimate standard which they 
exact is reasonableness of official action and its innocence of arbitrary and op- 
pressive exactions. * * * There is neither s¢ope nor historical support for the 
expansion of the constitutional exaction of reasonableness of action implied in 
the use of the phrases ‘liberty,’ ‘property,’ ‘due process,’ ‘unreasonableness,’ 
and the like, into a body of detailed rules attaching definite consequences to 
definite states of fact.” * 

In a dissenting opinion in 1945 Justice Frankfurter said: “Since these agencies 
deal largely with the vindication of the public interest and not the enforcement 
of private rights, this Court ought not to imply hampering restrictions, not im- 
posed by Congress, upon the effectiveness of the administrative process. One 
reason for the expansion of the administrative agencies has been the recognition 
that procedures appropriate for the adjudication of private rights in the courts 
may be inappropriate for the kind of determination which administrative agen- 
cies are called upon to make.” ° 


° Hector, Louis J., former member of the Civil Aeronautics Board, memorandum to the 
President, Sept. 10. 1959. 

4Stone. Harlan F., “The Common Law in the United States,” Harvard Law Review, 
vol. 50, November 1936, p. 23. 

5326 U.S. 327 (1945), p. 335. 
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Nevertheless the process of judicialization continued. It is applied not only to 
law enforcement activities which characterize the National Labor Relations 
Board, but also to quasi-legislative activities, such as ratemaking and licensing, 
which characterize much of the work of several other regulatory agencies. This 
situation has great significance with respect to the effectiveness of the agencies 
in regulating sectors of economic activity in accordance with the social and 
economic goals set by the Congress. The following sums up some of our major 
observations : 

Today much agency activity is carried out with an eye on the ultimate possi- 

bility of court review, where the decision may turn on procedural detail rather 
than broad public interest, equity, or statutory authority. Formal procedure 
may be used in some instances where informal procedure is permitted by law 
and would be more effective and more expeditious. 
- There is evidence that formal hearing processes are used where modern fact- 
gathering and data-processing techniques could provide better information more 
quickly and at less cost. It has been suggested that the use of such techniques, 
in lieu of excessive reliance on formal procedure, would better serve the public 
interest, including especially the interests of the regulated industries. 

Voluminous hearing records are a handicap to agency decisions and court 
review appeals. At the same time, because of reliance on the adversary ap- 
proach, voluminous records may not contain all the information required for a 
rational decision in the public interest. 

When decisions are delayed for months or years, industries are unable to make 
long-range plans, particularly in areas of technological growth. Delays and back- 
logs have meant denial of justice in some cases and economic losses in others. 

In our fast-moving technology, agency decisions ultimately may be made on 
considerations that are already outmoded. 

A primary objective of Congress when it created certain regulatory agencies 
was to permit the application of expertise—that is, judgment informed by broad 
knowledge and experience. Yet formal procedure makes it extremely difficult 
for hearing examiners or even the commissions themselves to obtain the assist- 
ance of staff experts in conducting hearings and reaching decisions on the com- 
plex economic and social issues involved in certain kinds of regulatory cases. 

Finally, the dominance of the case-by-case approach often has precluded con- 
sideration of long-range needs and the overall effect of regulation on the regu- 
lated industries and the public. 

These comments are not intended to disparage the competence or the public- 
spirited loyalty of the people in the regulatory agencies. On the contrary, they 
challenge the system in which those people are required to operate. 

ixcept for some procedures effective in 1789 before the courts could adopt 
their own, Congress has not enacted general statutory procedure for the courts. 
Likewise, the courts have not presumed to tell Congress what procedure it should 
follow as a legislative body. Reliance has been placed on good faith and com- 
petence in the respective fields of the legislature and the judiciary. In the final 
analysis effective regulation in the public interest also is dependent on the char- 
acter, good faith, and competence of the heads of the regulatory agencies and 
their staffs. 

The President through his appointment powers and the Senate through its 
power to advise and consent are in position to see to it that the regulatory agen- 
cies are headed by men of competence and integrity. The courts likewise have 
the indispensable role of providing relief in the rare instances of arbitrary or 
capricious action. 

Policy decisions of far-reaching importance are committed to the heads of 
regulatory agencies. The Bureau of the Budget suggests that the Senate con- 
sider whether they should not also have the authority and the discretion to 
adopt the organization and procedure which would assure fair and equitable 
administration and also would be suited to their respective activities and the 
industries with which they deal. We believe that in general such discretion 
would be used wisely and well, as it is in other parts of the Federal Government. 

The Bureau of the Budget believes that such authority and discretion should 
extend to the use of agency personnel by the heads of the agencies. Responsibil- 
ity for faithful execution of the laws is placed on the agency heads, but they are 
limited in their ability to utilize and to direct and control their staffs. Pres- 
sures are exerted in some quarters for even greater independence for hearing 
examiners. Some of the extreme proposals would provide absolute independence, 
and at the same time make the decisions of hearing examiners final without 
agency review. 
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On the other hand, many agency heads do not have enough discretion to dele- 
gate decisionmaking authority and to decide for themselves the basis on which 
they would hear appeals from decisions made by subordinates. 

Both Congress and the courts have fundamental responsibilities with respect 
to the administrative agencies. Congress must establish in law the public policy 
to be carried out and the scope of administrative authority. It can set standards 
for the exercise of that authority in such detail as it deems feasible and de- 
sirable. Congress has reserved to the courts the right to review agency actions 
to assure that agencies do not exceed the authority or abuse the discretion given 
them by Congress. These are the essential safeguards. 

More freedom of action within those limitations could, we believe, enable the 
agencies to perform greater service in the public interest, which includes the 
interest of the regulated parties. 

(Exhibit No. 1 printed earlier in testimony.) 

We will stand in recess until 2:30 and then the next witnesses will 
be Mr. Brookhart, Mr. Benjamin, Don Beelar, Raoul Berger, Valen- 
tine B. Deale. These are all members, distinguished lawyers, repre- 
sentatives of the American Bar Association who have given years of 
study to this subject. So if you gentlemen will return at 2:30, we will 
recess then until 2 :30. 

(Whereupon, at 1 p.m., the subcommittee took a recess, to recon- 
vene at 2 :30 p.m., the same day.) 


AFTERNOON SESSION 


Senator CarroLy. The committee will come to order. Is Mr. Brook- 
hart here? Will you come forward, please. 

I understand there are other members of the American Bar Asso- 
‘lation here. Would they like to be seated with you ? 

Mr. Brooxuart. Yes; I believe that would be convenient. We have 
four others. Mr. Beelar is here, Mr. Raoul Berger and Mr. Robert 
Benjamin, and we have Mr. Valentine B. Deale here. 

Senator Carro.iu. Is there someone else here? I had a notation 
here, the committee special counsel, Mr. Charles Ablard. 

Mr. Brookuart. He is present, Mr. Chairman, and available for 
any questioning. 

Senator Carroty. I think for the record here we ought to show 
Mr. Brookhart as the chairman of the Special Committee on Legal 
Services and Procedure of the American Bar Association, and I am 
going to put in the record at this point the biography of Mr. Brook- 
hart. I am sure he is not only an able and distinguished lawyer, but 
he has given a lot of his time to this very important question, and he 
has had Government experience, and I think I will ask now, Mr. 
Brookhart, to further identify yourself. 

(The biogr aphy referred to follows :) 


SMITH W. BROOKHART 


Born Washington, Iowa, October 21, 1905; admitted to bar, 1930, Iowa; 1933, 
Illinois ; 1947, District of Columbia. Preparatory education, George Washington 
University (A.B., 1929); legal education, George Washington University Law 
School (LL.B., 1931). Shimseesiity Phi Delta Phi. Senior attorney, Securities 
and Exchange Commission, Corporation Finance Division, 1934-42. Member: 
Bar Association of the District of Columbia; Federal, American and Inter- 
American Bar Associations; American Society of International Law; Judge 
Advocate Generals Association. (Colonel, Judge Advocate General’s Corps, U.S. 
Army Reserve, active duty, 1943-46 ; 1951-53. ) 

Source: Martindale-Hubbell, 1960. 
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STATEMENT OF SMITH W. BROOKHART, CHAIRMAN, SPECIAL COM- 
MITTEE ON LEGAL SERVICES AND PROCEDURE, AMERICAN BAR 
ASSOCIATION 


Mr. Brooxuart. Thank you, Mr. Chairman. As representative of 
the American Bar Association, we welcome this opportunity to appear 
before your committee. 

My name is Smith W. Brookhart. I am engaged in the private 
practice of law in Washington, D.C. I am chairman of the Special 
Committee on Legal Services and Procedure of the American Bar 
Association. This committee was established by the association in 
1956 to study and implement the recommendations made by the Com- 
mission on Organization of the Executive Branch of the Government, 
usually called the Hoover Commission. This committee of the asso- 
ciation is made up of a chairman, myself, and the chairmen of four 
ad hoe committees established by the association at the same time. 
The special committee sponsors on behalf of the association, three 
comprehensive legislative a These proposals have been the 
subject of long study and arduous work by the various members of 
the several ad hoc committees and the members of the association’s 
special committee. 

Appearing as representatives of the American Bar Association to- 
day are the chairmen of the association’s four ad hoc committees, as 
they have been identified by the chairman on being introduced. 

Our committee is particularly concerned with the problems which 
have arisen during 14 years of experience under the Administrative 
Procedure Act. In order to meet those problems we feel that the 
association’s proposals should be enacted into law. 

All of the legislative proposals sponsored by the American Bar 
Association through its special committee on legal services and 
procedure have been pending before Congress for several years. 
Hearings have been held by the Senate and House committees on parts 
of these measures. Various departments and agencies of the Govern- 
ment have commented on all of these bills in varying detail and with 
somewhat divergent conclusions. We believe that it is time to move 
ahead with passage of this legislation. 

Referring to the association’s proposal for a code of administrative 
procedure, I wish to point out that the comments of 33 of the depart- 
ments of government have been recorded. For the consideration of 
our committee we will soon have the benefit of the views of three 
committee consultants, all of whom are experts in the field of admin- 
istrative law and procedure. These men are lawyers and professors 
from three different educational institutions. Their report is not yet 
completed but it is complete to the extent that I can inform you, Mr. 
Chairman, that these expert consultants agree in every fundamental 
respect with the proposed changes embodied in the proposed code. 

In order of their appearance today, the association’s witnesses are 
Mr. Donald C. Beelar, chairman of the committee on Federal Admin- 
istrative Practice Act; Mr. Raoul Berger, chairman of the committee 
on courts of special jurisdiction; and Mr. Robert Benjamin, chairman 
of the committee on code of administrative procedure, and Mr. Valen- 
tine Deale, chairman of the committee on a permanent congressional 
committee on administrative procedure. 


























56 FEDERAL ADMINISTRATIVE PROCEDURE 


The special committee’s counsel, Mr. Ablard, is also present in 
the room. These representatives of the association are here to testify 
on the legislative proposals the association sponsors, and the general 
problems in the field of administrative law. 

Senator Carroti. Mr. Brookhart, you say that the comments of 33 
departments of government have been recorded ? 

Mr. Brooxnarr. Yes. 

Senator Carroti. Where did you get those reports ? 

Mr. Brooxuart. I believe I am correct that they came through the 
cooperation of the staff of this committee, Mr. Chairman. 

Senator Carrouu. In other words, when we put out a call upon these 
various agencies to give us a report ! 

Mr. Brooxnarr. That is correct. 

Senator Carrouu. I think this had to do, did it not, with S. 1070? 
This is what we are referring to as a code of administrative pro- 
cedure; isn’t that right 

Mr. Brooxnart. That is correct. 

Senator Carrotu. And as we received those reports we made them 
available to the various committees, I mean the ad hoc committees of 
which you spoke, of the American Bar Association itself. 

In turn the American Bar Association—though you have had some 
committee consultants—some scholars in the field of administrative 
law look over the comments, if I understand correctly ? 

Mr. Brooxnarr. Yes, Mr. Chairman. 

Senator Carroti. That is, the 33 reports. And they have taken 
those reports, and from them they have drawn up their own report, 
which they have submitted to some of your ad hoc committees ¢ 

Mr. Brooxnarr. They are not complete. That was the burden of 
my comment, that we are going over the comments now. 

Senator Carrot. Is it because they are not complete or because you 
haven’t had the approval of the hierarchy of the American Bar 
Association ¢ 

Mr. Brooxnart. Oh, no. 

Senator Carroty. I mean your committee must get approval of the 
House of Delegates or Board of Governors? 

Mr. Brooxnarr. That is not involved here at all. 

Senator Carrot. It is not? 

Mr. Brooxuart. No. As soon as we have had a chance to complete 
our consideration of their comments, which should be in very good 
time, they will be made available. 

Senator CarroLtt. How do you complete consideration of their 
comments ? 

Mr. Brooxnarr. I am sure you appreciate that among those of us 
that are practicing, we can’t meet too often. We did have a session 
over the holidays. 

Senator Carrot. I am not thinking in personal terms. I am think- 
ing of the structure of the ABA. Do} you have to put this to delegates 
or other committees before you can submit it? What I want to do is 
find out is why can’t we get these reports to help us in our studies? 

Mr. Brooxnarr. You will, sir, but we wish to have them submitted 
asac omplete work. 

Senator Carrott. Who passes upon whether they are complete or 
notin ABA? Can your group do this? 
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Mr. Brooxuart. Yes. 

Senator Carrot. That is the only obstacle? 

Mr. Brooxuart. That is correct. 

Senator Carrott, That they are not complete. 

Mr. Brooxuart. There will be no delay beyond that, sir. 

Senator Carroit. These men have been reviewing this how long, 
these three professors ¢ 

Mr. Brooxuart. I think they commenced consultation during the 
summer vacation, that is vacation from their professional tasks, and 
have met intermittently, and particularly through our counsel, Mr. 
Ablard, there has been a constant line of communication. I am sure, 
Mr. C hairman, you will appreciate this involves detailed studies of 
complex bills of many sections. 

Senator Carrot. My impression was that they had been turned 
over to your ad hoc committee some time in June. Do you recall at 
what time it was turned over to you ? 

Mr. Brooxnart. | think that is right, sir. We have as of yesterday 
three particular sections that I have asked the consultants’ committee 
to give us comments on, that have not been completed. 

Senator Carrotit. Now I will ask counsel of the committee for the 
record how long ago did we request the agencies to submit these reports 
on 8. 1070? 

Mr. McDona.p. My recollection is the letter went out in September, 
ayearago. That is September 1959. 

Senator Carrot. And at that time did we set a deadline to get the 
reports into this committee ? 

Mr. McDonanp. Yes, sir. 

Senator Carrot. What was the deadline? Just give us the dates. 

Mr. McDonatp. My recollection is it was 30 days. 

Senator Carroty. How long did it take to get these reports in? 

Mr. McDonatp. My recollection again is that they came in about 
June, the last of them. 

Senator Carroit. The point I want to emphasize here is that we can 
ask for reports, but not get them promptly, although S. 1070 is I 
think, one of the most important pieces of legislation that this com- 
mitteee has before it, because it involves many, many changes in 
procedure. 

I heard this morning the discussion of the Bureau of the Budget 
about “overjudici alization,” that is the word, and if S. 1070 doesn’t 
overjudicialize, I don’t know a piece of legislation. I am not criticiz- 
ing. I am just comparing attitudes and mental viewpoints. 

So you have had these reports since June. Now we are into Novem- 
ber, really almost December. When do you think we can get your 
comments, because we need them? It is very important. 

Mr. Brooxnarr. May I confer one moment? 

Senator Carrot. Sure. You may confer among yourselves. 

Mr. Brooxuart., Our best estimate would be 60 days. 

Senator Carroiu. Sixty days? 

Mr. Brooxnart. Yes. 

Senator Carroti. Well, that is 

Mr. Brooxnart. Possibly sooner. We will do everything we can. 

Senator Carrot. It will be very helpful to us, because here you 
have heard testimony this morning of Dean Landis, who would submit 
a report by December 15, and I would like to have a report coming 
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out of this committee, its recommendations on this very important 
piece of legislation. 

Obviously we can’t do anything now, but we ought to begin to lay 
the foundation for legislation as to what we want to do, and I would 
also like to take this report, not only your viewpoint but I would hope 
it would get into the hands of the executive branch. I don’t want to 
press you too much, but if it could be done within 30 days it would 
be very helpful. 

Mr. Brooxnart. We will do everything we can to speed them along. 
We are as interested, Senator, as the committee is. 

Senator Carroti. Because I know that Mr. Benjamin has done a 
tremendous amount of work, and all the rest of the committees have 
too, for years on this piece of legislation, and our committee has done 
a great deal of work in trying to analyze and compare section by 
section the meaning. 

I will ask counsel this question. Of the 33 reports coming from the 
Commission, from the various agencies of Government, how many 
of them are in favor of S. 1070? 

Mr. McDonaxp. In toto? 

Senator Carrot. An approximation. 

Mr. McDona.p. Only one agency approved most of the provisions 
init. All the other agencies had different views, mainly contrary to the 
proposal. 

Senator Carroiu. I hope that these professors to whom you have 
submitted this have been able to meet some of the arguments of these 
agencies. Is that the purpose of the study ? 

Mr. Brooxnart. To analyze the positions and offer comment, yes. 

Senator CarroLy. You can see that this is no light matter. We have 
got these agencies mostly opposing, if not in principle opposing gen- 
erally S. 1070. We have got to make a good strong case in the record. 

I don’t know what this committee is going to recommend, but we 
have got to have our facts before us. Are there any questions on 
this point? Are there any other statements you want to make in rela- 
tion to the questions I have put to you? 

Mr. Brooxuarr. Not at this time, Mr. Chairman. I believe that 
there may be something coming up as we get on into specifics here 
through the other witnesses. 

Senator Carro.u. I just want to make this observation. It has been 
my information in talking with the staff from time to time, I advised 
them to make these reports available too because I know of the deep 
study and great interest that you have in it. 

I thought that you would have this opportunity to make critical 
analysis. Now by the same token if you are getting reports from your 
side, I hope you will let us have the benefit of the analyses that are 
being made. 

Mr. Brooxuart. There is no question about that. It is a question 
of doing the complete job, and I would like to add that the association 
saw fit to appropriate funds to this special committee to enable it to 
pay for the services of people, experts, and to have our special counsel, 
so that we could proceed in a workmanlike manner, and we feel that 
we are doing that. 
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(Prepared statement of Mr. Brookhart is as follows :) 


STATEMENT OF SMITH W. BRoOKHART, CHAIRMAN, SPECIAL COMMITTEE ON LEGAL 
SERVICES AND PROCEDURES, AMERICAN BAR ASSOCIATION 


My name is Smith W. Brookhart. I am engaged in the private practice 
of law in Washington, D.C. I am chairman of the Special Committee on Legal 
Services and Procedure of the American Bar Association. This committee 
was established by the association in 1956 to study and implement the recom- 
mendations made by the Commission on Organization of the Executive Branch 
of the Government, usually called the Hoover Commisison. This committee 
of the association is made up of a chairman and the chairmen of four ad hoc 
committees established by the association at the same time. The special com- 
mittee sponsors on behalf of the association, three comprehensive legislative 
proposals. These proposals have been the subject of long study and arduous 
work by the various members of the several ad hoc committees and the mem- 
bers of the association's special committee. 

Appearing as representatives of the American Bar Association today are 
the chairmen of the association's four ad hoc committees. 

Our committee is particularly concerned with the problems which have arisen 
during 14 years of experience under the Administrative Procedure Act. In 
order to meet those problems we feel that the association’s proposals should be 
enacted into law. 

All of the legislative proposals sponsored by the American Bar Association 
through its Special Committee on Legal Services and Procedure have been 
pending before Congress for several years. Hearings have been held by the 
Senate and House committees on parts of these measures. Various depart- 
ments and agencies of the Government have commented on all of these bills 
in varying detail and with somewhat divergent conclusions. We believe that it 
is time to move ahead with passage of this legislation. 

Referring to the association’s proposal for a Code of Administrative Pro- 
cedure, I wish to point out that the comments of 33 of the departments of Gov- 
ernment have been recorded. For the consideration of our committee we will 
soon have the benefit of the views of three committee consultants, all of whom 
are experts in the field of administrative law and procedure. These men are 
lawyers and professors from three different eduactional institutions. Their 
report is not yet completed but it is complete to the extent that I can inform 
you, Mr. Chairman, that these expert consultants agree in every fundamental 
respect with the proposed changes embodied in the proposed code. 

In order of their appearance today, the association’s witnesses are: Mr. 
Valentine Deale, chairman of the Committee on a Permanent Congressional 
Committee on Administrative Procedure; Mr. Donald C. Beelar, chairman of 
the Committee on Federal Administrative Practice Act; Mr. Raoul Berger, 
chairman of the Committee on Courts of Special Jurisdiction; and Mr. Robert 
Benjamin, chairman of the Committee on Code of Administrative Procedure. 
The committee’s special counsel, Mr. Charles Ablard, is also present. These 
representatives of the association will testify about the legislative proposals it 
sponsors and the general problems in the field of administrative law. 


Senator Carrotu. All right, sir. Now you want to introduce Mr. 
Beelar as the next witness ? 

Mr. Brooxkuart. Yes. 

Senator Carrot. Mr. Beelar, of course, is another able lawyer and 
distinguished member of the American bar. He has had wide experi- 
ence not only in Washington but in other sections of the country, and 
he has been before this committee before, and he has been very helpful. 

We are happy to have you here, Mr. Beelar. You may picind: I 
am going to put your biographical sketch in, too, at this point in the 
record without objection. 
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(The biographical sketch of Mr. Beelar follows :) 
DoNnALD C. BEELAR 


Born Sandpoint, Idaho, June 10, 1903; admitted to bar, 1981, D.C. Prepara- 
tory education, graduate University of Oregon (B.A. 1928); legal education, 
George Washington University Law School (LL.B., 1982) and Georgetown Uni- 
versity (J.D. 1936). Member Bar Association of the District of Columbia, 
(Chairman, Administrative Law Section 1955-56; Director 1955-56) ; American 
(Chairman Section of Administrative Law, 1957-58; Chairman, Special Com- 
mittee on Office of Federal Administrative Practice Act, 1957-58) and Federal 
Communications Bar Associations. (Col., U.S. Air Corps, 1942-46.) 

Source: Martindale, Hubbell (1960). 


STATEMENT OF DONALD C. BEELAR, CHAIRMAN, AMERICAN BAR 
ASSOCIATION’S COMMITTEE ON THE FEDERAL ADMINISTRATIVE 
PRACTICE ACT (S. 600) 


Mr. Beevar. Thank you, Mr. Chairman. 
It is our understanding that the purpose of this session of hearings 
is to explore in depth the fundamental problems underlying oper: ations 
of the regulatory agencies. We commend your committee for under- 
taking this broad-gage inquiry, and _ we appreciate this opportunity 
to participate in this examination. We intend to respond to the com- 
mittee’s proposal as frankly and as fully as our ability and time per- 
mits, and without getting into the details of pending bills or repeating 
what has been covered in prior hearing sessions of this committee. 

The formal views of the American Bar Association in those areas 
assigned to my committee, and my identification have previously been 
made a matter of record in the published hearings of your subcom- 
mittee, with one exception. To bring the record up to date, I am sub- 
mitting as an appendix a resolution adopted | by the house of delegates 
of the American Bar Association, August 27, 1959, proposing legisla- 
tion for the organization of a permanent National Conference on Ad- 
ministrative Procedure. 

In other words, the American Bar Association endorsed the effort 
that was outlined by Judge Prettyman this morning. Our view is 
that this effort should have implementing legislation by the Congress 
to make it an official activity and to better insure its permanence. 

For the past 4 years our committee has been knocking on the door of 
Congress with some detailed legislative proposals for improving 
agency proceedings, and during this period there has been a crescendo 
of criticism of Federal agency regulatory proceedings. These prob- 
lems are of increasing concern to the public. They are of widespread 
interest to the press. There are now a variety of proposals under ac- 
tive consideration in all three branches of the Government. 

The judicial branch in its annual report on the Judicial Conference, 
submitted to Congress in February 1960, approved a recommendation 
to organize a permanent Conference on Administrative Procedure to 
meet annually in the manner of the Judicial Conferences of the var- 
ious circuits. Chief Justice Warren in an address in September 1959, 
stated, “The time to do something substantial is at hand.” 

In the executive branch there are a number of developments under- 
way. In late August of this year, the White House commissioned 
Judge Prettyman to undertake the organization of an Administrative 
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Agencies Conference, the status of which has been outlined this morn- 
ing. There are also in existence, or underway, a number of manage- 
ment studies of a number of agencies, such as the ICC, SEC, NLRB, 
and others, which, it is understood, were sponsored by the Bureau 
of the Budget. These studies, to our knowledge, have not been made 
public. Most recently the spotlight has been turned on the anticipated 
report by Dean Landis. 

Senator Carrotit. May I correct you here. I understand that the 
ICC has been made public. The NLRB has been made public, but as 
we heard the testimony this morning, SEC is about to be made public. 

Mr. Brexar. I have not seen them. If they are available it has not 
come to our attention. 

Senator Carrotit. The CAB report, has that been made public yet? 
I understand it is about to be made public if it hasn’t. That is another 
agency. 

Mr. Beexar. I hope that will be made public. We are not aware 
of it as yet. 

In the legislative branch, proposals in this area are almost legion. 
We have a whole file of bills sponsored by the American Bar Associa- 
tion; Senator Dirksen’s bill, S. 3795, would prescribe uniform pro- 
cedures for agency actions patterned somewhat after the Federal 
Rules of Civil Procedure. In the House we have H.R. 12731 and the 
accompanying report of the House Interstate Commerce Committee 
which, among other things, would deal with the problem of ex parte 
communications in the record type of agency proceedings, and 
strengthen the internal separation of functions. In this listing we 
should also include Senator Keating’s announced intention of spon- 
soring a bill to create a National Advisory Committee on Administra- 
tive Practice and Procedure. This National Advisory Committee 
would be expected to give Congress all the answers to all the questions. 
Senator Keating, in explaining this proposal said : 

There are signs that the alphabet soup of regulatory agencies may boil over. 
In my opinion, the entire structure of administrative government must be 
thoroughly reviewed and whatever reforms are needed—however bold they may 
be—must be promptly instituted. 

This is a sampling of the mood of the Congress, as we understand 
it, and of the interest of the other branches of the Government in the 
problem of government by administrative agencies. 

The public’s concern is also reflected by a number of press stories, 
one of which is in my statement. This concern was epitomized in 
Harold Martin’s article in the Saturday Evening Post of February 6, 
1960, which in the opening paragraph states: 

Trouble is brewing for the alphabet agencies. The storm clouds that for a 
dozen years have been gathering over the Federal boards and commissions 
which regulate nearly every aspect of the Nation’s economy now are giving 
off ominous rumblings of thunder and an occasional lurid flash of lightning. 
In the House and Senate, in the legal profession, in the ranks of the philosophical 
students of government and among the general public there is a growing dis. 
enchantment with the Huge bureaus whose rulings affect every citizen—from 
the price he pays for an airplane seat to the kind of threads that make up his 
Sunday suit. 

This collection of views in the three branches of Government and 
in the press is evidence of widespread apprehension concerning the 
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host of problems which our venture in government by administrative 
agency has spawned. 

If we are to come to grips with the fundamentals of the agency 
problems, we should first ascertain what it is that underlies these 
apprehensions and loss of public confidence in Government by ad- 
ministrative agency. During the past 30 years the concept of Gov- 
ernment by administrative agency has dominated the whole structure 
of Government. The dimensions and complexities of this problem 
are as vast and complicated as the total Government complex. This 
concept of Government by administrative agency is a product of a 
ee of thinking whereby each new additional governmental regu- 
atory activity has been given to some sort of agency by endowing it 
with the total powers of Government over that field of governmental 
function. This concept is also the result of a recognition that the 
judicial and legislative branches of Government have been unable to 
keep pace with the rapidly expanding needs for the litigation of cases 
and the enactment of legislation in all of the sprawling areas of 
Government regulations. We have witnessed in one generation a 
gradual shifting of legislative power from the Congress to the agencies, 
and a grant of judicial powers to the agencies rather than the courts. 
A recent congressional committee report states that the output of 
agency regulations is currently about 50 times greater than the output 
of congressional legislation. On the judicial side we estimate that 
there are in excess of 30,000 cases pending before all of the Federal 
agency tribunals, and their trial examiners are now more numerous 
than all of the Federal district court judgeships. This trend toward 
government by administrative agency has significantly impaired the 
rights and freedoms of the individual. The agency machinery in 
which we have combined the total powers of Government is no well- 
tuned cymbal of democracy. The much evangelized administrative 
process is no substitute for the democratic process. 

During the past quarter of a century this agency problem has been 
studied successively by a variety of committees, commissions and con- 
ferences. The results of these efforts have been proven inadequate. 
The studies have overemphasized the interest of the agencies and 
underestimated the interest of the American citizen. Those of us in 
private practice believe that the ultimate and important point of view 
on this agency problem is that of the American citizen. Our point 
of view is strongly supported by the recent English experience. The 
Frank Committee in 1955 was commissioned to make a report on that 
country’s problems associated with its sprawling tribunals. The 
Frank Committee looked at this tribunal complex from the citizen’s 
point of view and set its goal on assuring “openness, fairness, and 
impartiality” in tribunal proceedings. Within a year after submis- 
sion of the Frank Committee report, Parliament set up a new agency 
called Council on Tribunals which has recently filed its first annual 
report. In England this was all done within a surprisingly short 
period of time and without all of the tension, emotion, and contro- 
versy which unfortunately persist in this country. The British ex- 
perience is setting up a Council on Tribunals, which is somewhat 
comparable to our proposal for an Office of Federal Administrative 
Practice, illustrates one way of getting at this problem, and the point 
of view which needs to dominate any analysis of this problem. 
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The citizen’s apprehensions have to do with how laws are made and 
how litigation is conducted. 

Senator Carroti. Mr. Beelar, before we leave this point on the 
Office of Federal Administrative Practice, this is the bar’s recom- 
mendation as contained in title I of S. 600? 

Mr. Beexar. Correct, sir. 

Senator Carroitzi. And the original concept of this, if I remember 
correctly, was to create this Office of Federal Administrative Practice 
which would function in the executive branch, was it not? 

Mr. Brexar. That was not our intention. In fact, it was in opposi- 
tion to the President’s Conference proposal that it would be in the 
Department of Justice. Our intention was that it would be an inde- 
pendent agency. 

In fact, the statutory language was borrowed from that which set 
up the tax court as I recall. It is ambiguous in that it does not say 
“independent agency,” but it may say “in the executive department,” 
but it was intended, I am certain, to be a fully independent agency that 
could deal with the departments and agencies as an independent arm 
of the Congress. 

Senator Carrotu. This is another important bill which we have had 
under consideration. Of course this also has been subject to attack. 

Unquestionably there is a group, an important body of scholars in 
this field, that think that there ought to be a transfer of the legislative 
function, quasi-legislative function of these agencies in the executive 
branch—that this Office of Federal Administrative Practice ought 
to be in the executive branch. 

I think I discussed this matter with one of your past Presidents, and 
it seemed to me that his approach was an independent agency, I think 
in terms of the Comptroller General, who functions, who has the power 
of investigation and who really functions as an arm of the Congress. 

Perhaps it is better not to have it as an arm of the Congress, but as 
an independent agency. Even if independent, the President would 
appoint the administrator. 

There would be no reason, it would seem to me, why he could not 
confer with that administrator, because there is a feeling that these 
independent agencies sometimes set national policy in matters far 
beyond their field, far beyond their scope, and this ought not to be. 

Some of the policymaking feature of this ought to be vested in the 
executive branch, to put it bluntly, the President and his advisers, 
rather than leave it in the hands of the small group of people who are 
given broad powers of policymaking within a certain segment of the 
national economy. 

Is there any reason why a Federal administrator, having been ap- 
pointed by the President, couldn’t confer with the President on ques- 
tions of broad policy, and convey that on down to the various agencies 
or coordinate the agency ? 

Mr. Berxar. No, sir. The concept that we have of this director— 
as a matter of fact, he is given a 10-year term, which makes him quite 
independent, and he has authority to deal with the departments and 
agencies without approval or clearance of anybody, and he can make 
reports to the Congress and to the President. 

Senator Carrot. Refresh my memory. What power would title I 
give this administrator in helping formulate national policy? 
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For example, in the field of transportation, this is what I am get- 
ting at when I talk about national policy, in the field of transporta- 
tion there is an overlapping of two or three of these agencies. 

Mr. Brerar. This office would not get into the functions, the in- 
dividual functions, of the individual agencies. Rather he would pro- 
vide a central source which could review the operations of these 
agencies in practice and procedure matters. 

It would fill a vacuum now, several of them. One is that there is 
no agency which has superintendence over the Administrative Pro- 
cedure Act, and it is not self-executing. This office would do that. 

This office also would take over administration of the trial ex- 
aminer system which has been rather neglected where it is now. 

It would also provide a director’s office for a President’s Confer- 
ence type of activity, but mainly it would provide a continuing agency 
which would have continuing authority to get facts, information, and 
make reports and recommendations in these areas. 

Senator Carrott. What power if any would be conferred upon 
this Federal administrator to expedite action, to relieve the backlog 
as it were ? 

Mr. Bretar. This office would be able to have continuing sources 
of information, like the Administrator of the U.S. Courts does in the 
case of our Judiciary. He would have this information. 

He would decide what information would be collected, and he would 
see that they got it. He would publish it. We don’t know what the 
comparative situation is on the backlog of cases in the agency today. 

Senator Carroti. The Comptroller General many times reports di- 
rectly to the Congress what is happening in the expenditure of our 
money. Is there any reason why a Federal administrator couldn’t 
report both to the Congress and to the executive branch, and the Pres- 
ident, too? 

Mr. Beetar. We contemplated that; that he would report directly 
to the Congress on legislative matters and information that the Con- 
gress wanted, and we also exempted him from the President’s power 
of reorganization, so I think this would be the most independent 
agency that I know of that has been set up. 

Senator Carroiu. One of the most severe criticisms directed against 
this has been that we would be building up another tier of administra- 
tion, more redtape, greater bureaucracy, which would mean more of a 
slowdown, and what I am really hopeful of, that if we would adopt 
such a program, we could have a man who can function. 

We need an expediter, that is what we need, not a roadblocker, but 
an expediter. The criticisms, if I may say so, as I read your state- 
ment, you say that criticism comes from procedure. The criticism in 
my opinion does not come from procedure. 

Of course, it does on the part of lawyers and other people who work 
on the committee, but on the part of the public the criticism comes 
from the breakdown of its function, and this is what we are talking 
about today, on the question of policymaking, whether they devote too 
much time to it or not enough time to it, the case-by-case approach, 
whether this is the best system. 

It would seem to me that there is some merit to your Title I of 
S. 600. This will be gone into at length I can assure you. 
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This will not be acted on quickly, because we are going to wait for 
the President’s report, and I hope, though I am not going to partici- 
pate in any report on the part of Dean Landis, he is going to have the 
full cooperation of our committee, and I hope that sometime before 
legislation is drafted, that he can be consulted and given some of our 
ideas. 

That is why your testimony and the action of the American Bar As- 
sociation has been invaluable to us in the past few months. 

Will you proceed? I did not mean to interrupt, but I thought I 
ought to clarify that at this point in the record. 

Mr. Beexar. Both functions, that is how laws are made and how 
litigation is conducted, in the agency environment merit reappraisal 
and reorientation in conformity with basic principles. The main 
source of anxiety we believe has to do with justice and “cat in 
agency litigation. If we are going to have government by admuinis- 
trative agency, public confidence will not be satisfied until we provide 
some kind of governmental machinery which is competent to handle 
litigation of disputes between citizens and between the citizen and 
the Government, which will give the citizen unquestioned assurance 
of justice and fairplay. Three decades of experience with government 
by administrative agency has failed to achieve that order of public 
confidence in agency litigation of cases which the citizen has the right 
to expect. A catalog of citizen complaints would include some or all 
of the following: 

1. Judge and prosecutor: In the numerous types of disciplinary 
proceedings the agency is both the accusor and the judge. The agency 
tells the citizen “We find that you have violated this law or regula- 
tion.” If the citizen disputes this, he has no choice but to give up or 
try to convince the agency that it was wrong in the first place. 

2. Prejudgment: In proceedings where a citizen is entitled to a fair 
and impartial hearing, the merits of this case are frequently prejudged 
at the inception of the proceeding. For example, in the issuance of a 
cease and desist order the agency has made a determination that the 
citizen has violated the law. Suppose, for example, a cranberry 
farmer was disposed to contest the merits of the Government’s action 
last year in condemning his crop, the only tribunal before which he 
could get a hearing on this dispute would be before the very same 
officials who ordered the condemnation. Pause for a moment to re- 
flect on what a rude shock this is to a citizen who has been taught that 
he is entitled to justice and a fair and impartial hearing. In agency 
litigation the citizen frequently has the impression that his case was 
decided before, not after, the hearing. 

3. Prior identification with case: It 1s customary for a judge to dis- 
qualify himself from sitting in any case with which he has had any 
previous association. This is considered essential to an. impartial 
Judgment on the evidence in the record. In the agency environment 
more frequently than not the agency members have some prior identi- 
fication with the proceeding, which the citizen litigant may consider 
to his disadvantage. But there is no practice of agency member dis- 
qualification by reason of prior identification with a case. The citi- 
zen feels that his case should be presented to a judge who has a clean- 
slate approach to the dispute on the evidence in the hearing. 
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4. Judge and litigant: In many agency proceedings the agency is 
acting both as a litigant and as a judge. In its capacity as hitigs ant 
the agency and the citizen are opposing parties, and the citizen’s con- 
troversy is going to be decided by his opposing litigant—the agency. 
This is like trying a case against an insurance company before its 
house counsel. © Nev ertheless, in numerous agency cases the agency is 
a judge in its own cause, in contrast, for example, to the tax field 
where the agency tribunal is not also the agency litigant. 

Senator Carrot. May I interrupt at this point? I would like your 
comment on this in this complex field of administrative law and ad- 
ministrative proceedings. Are you advocating separate tribunals 
to try cases? 

Mr. Brexar. Sir, our total program includes improvements within 
the existing environment, which will achieve these objectives, and 
also in some cases actually setting up a separate specialized judicial 
court. 

Our main objective is that we must have litigation conducted which 
will be impartial and comply with the principles of fair play. This, 
if it can be achieved in the agency environment, is fine. If not, we 
will have to have some other organization. 

Senator Carroiy. I am thinking as a practical matter, if a judge 
had to disqualify himself or a Commissioner disqualify himself be- 
cause he had previously participated in an economic study or a policy- 
making decision, why it would seem to me that you would almost 
have to set up an entirely separate administrative tribunal to try the 
case, who knew nothing about it. 

This is nothing original with me, but this has been my study. Let 
us assume that there has been a policy determination to establish an 
air route in a certain area. Let us assume that, as now, the Hawaiian 
Islands have entered into statehood, and as a result of the great move- 
ment of people to the Hawaiian Islands, it has been established as 
a matter of policy that they have got to have greater air transporta- 
tion, greater facilities. Now that is a policymaking decision. 

Now the next one would be an application as to who gets the cer- 
tification. This can very well be an adversary proceeding. 

Why? Because there would be competing lines going in there. 
Now would the Commissioner who sat in on this policymaking thing— 
he had to receive all of the information, he knows all about the routes, 
he knows all about the economic information, we assume he does, at 
least it is done by staff study, and if he has participated, it could be 

said that his mind is not clean in the judicial sense. 

Now if you put the decision into an administrative tribunal that had 
no previous knowledge of policymaking, it could make a decision that 
would nullify the policy that has just been made by the legislative side. 
This point has been raised not once by one man. “This has been raised 
by four or five leading scholars in this field. 

So this is where the difficulty is. I think I agree with your basic 
premise. We have got to have fair treatment. 

We have got to have men who are not prejudiced, who would put 
on one hat, a quasi-legislative hat, and then a quasi-judicial hat, but 
how you do this thing i is not clear in my mind, and I wondered there- 
fore if the bar had reached the point where it was recommending 
separate administrative tribunals. 
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Mr. Brexar. Yes and no; but your statement reflects the thing that 
we have been told for years, that you can’t separate the adjudication 
from the policy function or you will destroy the agencies. 

Now I think that statement superficially is the only justification 
that I know of that has any appearance of validity in justifying com- 
bining these functions in the same authority. But I don’t think it will 
withstand critical examination. 

In the first place, in the case that you gave me, if there is a policy 
to have competitive service in Hawaii, that policy should be put in 
writing and published, and that has the force and effect of law. 

So any certificate controversy about that would not be a contro- 
versy with that policy, but it would be based upon issues that are in 
accordance with existing law. 

Now it is my firm conviction that in adversary proceedings, and 
I am staying out of the rate of return of a public utility, but in 
adversary proceedings, the decision that is made in that particular 
case does not impair the policymaking function of the agency. 

In the first place, we know that there is no stare decisis. There is 
little case precedent in the practice of these agencies. The agency 
decision this month doesn’t attempt to reconcile with the decision last 
month, so the precedent value isn’t followed in agencies, even within 
the same agency. 

Secondly, I think we have a clear case of it in the tax field, where, 
even in a decision of a circuit court in a tax matter, the Bureau says, 
“We do not acquiesce in that decision as a policy matter and as a rule 
matter.” 

Now in my judgment there is no merit, no real merit, to the conten- 
tion that you can’t remove adversary functions from an agency, and as 
a matter of fact there are some people, and people that are in these 
agencies, a few of them feel that they would be better able to formu- 
late policy and regulation if they didn’t have to be bothered with the 
case-by-case approach. 

Senator Carroiu. That raises the question how do they achieve that. 
This is what I am driving at. 

We know their basic function is to make policy. This is under the 
mandate from the Congress. This is the basic function in a regulatory 
commission, to make policy. 

Of course they also have to do other things. Now what is the rec- 
ommendation? How do you separate? What do you do when you 
get into the quasi-judicial side ? 

Mr. Bretar. In my judgment, the agency members—the easiest 
course is to get into the ad hoc case decision and refrain from making 
policy which takes courage, planning, and foresight. 

The easiest thing is to try cases one at a time as they come up and 
get on this case decision treadmill and never get around to any policies. 
I think if you will find the policies that we would call policies in 
these agencies, they are few and far between. 

Senator Carrouu. I think that is right from what I have read. I 
don’t say that as a conviction of my own, but I know this is a criti- 
cism. Most of the agencies defend their case-by-case approach. 

They say, “At the same time we are deciding the case we are making 
policy,” and this is one of the criticisms of another group of leading 
scholars in this field, that they ought not do it in this fashion. This 
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is a disputed point. But do you still think there should be no real 
separation between the commission and the separate administrative 
tribunal ? 

Mr. Bretar. Our ABA program in some functions asks for a setup 
of the court. In others we say try to improve the existing environ- 
ment. But we adhere to the basic principles that we have got to have 
fairplay and impartiality when a judicial function is being performed. 

Continuing, if I may, with my statement, I think I mentioned in 
Judge and Litigant this is not the case in Immigration Service or 
customs service or in the patent field. 

5. Retaliation: In the agency environment a citizen’s decision to 
contest any particular matter must be weighed against what effect this 
will have on his continuing relations with the agency in other pending 
or prospective matters. The agency environment is rife with oppor- 
tunity for retaliation or reprisal with the result that a citizen must 
forego contesting any particular matter, no matter how meritorious, 
if ; may jeopardize his good relations with the agency. 

Undue delay and expense: This is an old subject but a continuing 
inde There is much talk about undue delay and expense but lit- 
tle has been done about it. There is no doubt that agency proceedings 
take too much time and are too costly. Whatever expertise an agency 
may have, it is not an expert in the fair and efficient handling of its 
hearing docket. There is little prospect of doing much about this prob- 
Jem until we can clarify the function of the trial examiner and the 
status of the trial examiner’s decision, his relation to the agency staff, 
and their respective relationships to the agency members. Agency 
proceedings, by and large, are more cumbersome and time consuming 
than comparable court cases. The agencies have also been remiss in 
not evolving a small claims type of proceeding, for example, in social 
security cases where the goal should be to decide cases within 30 days, 
and many agency cases should be decided from the bench after summa- 
tion at the conclusion of the hearing. 

7. Trial examiners: The trial examiner problem represents both 
the best and the worst features of agency litigation. nere the trial 
examiner serves as a glorified notary public, he has too much power 
and is overpaid. Where the trial examiner serves as a presiding 
judge, his powers are inadequate and he is grossly underpaid. The 
law is ambiguous as to what effect is to be given to the trial examiner’s 
decision. What we have is a split level trial system—one trial in pub- 
lic at the lower level before the examiner, and the other trial in secret 
at the higher level before the agency and its staff. This extravagance 
in time and money is not reflected in a difference in quality between 
the decision of the trial examiner, and the decision of the agency. 
What we need is one good trial decision which is fairly and expedi- 
tiously arrived at. Only the presiding officer of a trial who has lived 
with the case and seen the witnesses is competent to render a trial 
decision. Whoever presides at the trial of a case must have complete 
authority to conduct that trial, to determine the issues, and to limit 
the evidence to those issues which he considers essential to his decision. 

Senator Carrott. Then would you elevate the trial examiner to 8 
position of almost an administrative tribunal, that is to say that he 
will receive the evidence, that he will make a decision which is binding 
upon the Commission and which is reviewable? Do I understand this 
is your position, the position of the bar? 
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Mr. Bretar. Well, we feel almost that, yes, sir. Now we don’t ex- 
clude—we certainly want some opportunity for review of the case. 

What we have now is let’s say a split-level trial decision which is 
quite cumbersome and complex and time consuming. 

Senator Carrotu. A review by whom ? 

Mr. Bretar. Well, this could be done, there could be a board for 
simply reviewing cases. We don’t care whether we make the examiners 
agency members and the agency members examiners. 

We are talking about the principle that whoever is going to conduct 
the trial or to be in charge of that trial. Right now the presiding offi- 
cer has to let everything in. 

You build up the record and you have a paper battle, which is far 
too long, because the examiner just doesn’t have authority to control 
the hearing. This doesn’t happen in court. A court would decide 
what was important in a case, and get down to the heart of it and 
accept evidence on the real matters in controversy, and close it out, 
instead of rambling on for months. 

Senator Carroxty. I can understand that, and I think you make a 
valid point. The question is, Would the Commissioners themselves 
have any right of review ? 

Mr. Bretar. Well, this could be. I think in some places they actu- 
ally limit themselves to a review of it on exceptions. In other words, 
rule on the exceptions and have a limited review on the exceptions. 
This is not the general practice. The general practice is to start over. 

Senator Carrotu. Trial de novo ina sense. 

Mr. Berar. Yes. 

Senator Carrott. If itis atrial. 

Mr. Brexar. Yes. 

8. Decision on the record : In those proceedings where a citizen has a 
right to a record hearing, there is an obligation that the decision will 
be confined to the facts and contentions of record. Unfortunately, in 
the agency environment the citizen cannot be assured that his case will 
be decided on the record, and this lack of assurance destroys the very 
basis of public confidence in agency litigation. The right of a citizen 
to be confronted with the evidence and contentions put forward in his 
case is frequently disregarded in the agency environment which invites 
secret submissions of contentions or facts and ex parte influence or 
political manipulation. 

9. Judicial review : If we are going to turn over the trial of disputes 
to the agency, we need to reexamine the citizen’s right to judicial re- 
view of the agency’s judicial function. The scope and efficacy of ju- 
dicial review of agency cases should be at least equal to the scope and 
efficacy of judicial review of trial court decisions. The appellate court 
should have no more reluctance and no more artificial restraint upon 
the review of an agency decision than they have in reviewing the lower 
court’s decision. 

10. Agency organization: The varied agency organizational struc- 
tures are inappropriafe to the fair and efficient conduct of agency 
litigation. We have a confusing complex of agency organization. 
We have multiheaded agencies, some of which operate by unit rule, 
some divide into divisions and panels, and some assign functions 
among individual members. We also have single-headed agencies, 
and in some instances we have trial boards. In some agencies we have 
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a division of some sort between the administrative, policy and judicial 
functions, or the prosecutor and judicial functions, e.g., aviation, 
labor-management, and immigration. If there is any logic in this 
variation of agency structure or any comparative data on its fairness 
or efficiency it has escaped our attention. 

The multiheaded agencies I assume are supposed to bring in a 
different point of view of things, but the practice has been among 
agency members I think to believe that there is safety in unanimity 
and in anonymity, so the public doesn’t have the benefit really of a 
variety of expression from these agencies. 

The effort is all to have a unified position. Also in the management 
functions these agencies employ 3,000 or 4,000 people working all 
over the country and the head is a committee. Now no business 
would perform management function of that large an organization by 
committee structure. 

The 10 points which I have enumerated is 1 list of more common 
citizen’s complaints. This is but one interpretation of the problem. 
This agency area is one in which the whole truth is hard to come by. 
It is an area which is charged with controversy and emotion, and 
which is masked with self-interest. It is an area where fictions and 
fallacies abound without challenge. Our view of this problem has 
support in some reports of congressional committees. 

For example, during the last Congress two different committees 
reached the hard core of the problem in their studies of agency litiga- 
tion of claims in Social Security Act and veterans cases. The House 
Subcommittee on Administration of the Social Security Laws un- 
covered several abuses and deficiencies in the litigation of disability 
and insurance claims. The committee found, among other things, 
that the trial examiner was put in the inconsistent role of agency 
prosecutor, public defender, judge, and friend of the court in the trial 
of these cases. The report of this committee states: 

The subcommittee feels, however, that the administration of a program which 
touches the lives of more citizens than any other Federal program must, like 
Caesar’s wife, be above suspicion. That is, procedure must not only be fair 
in substance, there must be no appearance or suspicion of unfair practices. 

The Committee on Veterans’ Affairs in June 1960, reported out a 
bill to establish a Court of Veterans’ Appeals for the trial of claim 
disputes. The problem which this legislation is designed to remedy 


was stated by the Committee on Veterans’ Affairs in its report as 
follows: 


In considering the propriety of this system, it should be noted that the claim 
is a claim against the Veterans’ Administration, and that the merits of the 
claim are adjudged by the agency against which it is lodged, that is, the Veterans’ 
Administration. The Veterans’ Administration, therefore, performs the multiple 
role of defending itself against the asserted claim, and in all instances judges the 
claim which it is also defending itself against. It does not seem possible that 
such a system of administrative adjudication can provide a uniform and impartial 
administration of the benefits provided by Congress, unless there is provision for 
judicial review of the administrative decisions. 


This opinion of the Committee on Veterans’ Affairs is in deep con- 
trast with the agency’s point of view on its role in the trial of veterans’ 





‘ial 
on, 
his 


ieSs 


1a 
ng 
ty 


fa 


ent 

all 
1eSS 
. by 


non 
em. 
by. 
and 
and 
has 


tees 
iga- 
use 

un- 
lity 
ngs, 
ney 
rial 


rhich 
like 
fair 

es. 


ut a 
laim 
redy, 
t as 


claim 
f the 
‘rans’ 
ltiple 
s the 

that 
irtial 
n for 


con- 
rans’ 


FEDERAL ADMINISTRATIVE PROCEDURE 71 


claims. The Veterans’ Administration in its report to the Dawson 
committee stated as follows: 


Adjudication is ex parte, not because the law so provides but because it has 


been demonstrated that this is the most expeditious and satisfactory 
method * * *, 


Throughout the development of his claim, the claimant may be assisted by 
an employee of the Veterans’ Administration, designated and trained for such 
purpose. Staff personnel represents both the claimant and the Government, 
and an effort is made to render all possible assistance to the claimant in the 
prosecution of his case, while at the same time it is necessary to determine that 
the interests of the Government are protected. 

Among agency members there are a few who believe that the basic 
purpose of the agency can be best realized if its functions are con- 
fined to policymaking, regulation, and promotional matters. We have 
found no really valid reason for combining the total powers of govern- 
ment, including judicial, in the same agency. This is not only in 
conflict with basic principles, but it is a needless thing todo. It will 
continue to breed disrespect and lack of public sonilidenes until we 
return to basic principles and restore justice and fair play in agency 
litigation. If our interpretation of this problem is correct, or even 
partially so, then it is time to come to grips with the fundamentals of 
the problem. Indeed, there is no alternative. We have told the 
citizen that this government by administrative agency setup would 
not sacrifice his right to impartial justice, fair play, and a decision 
on the record. This we have told the citizen, but we have failed to 
follow through with action necessary to protect his rights. The ques- 
tion is now raised whether it is possible to assure the observance of 
these rights in the agency environment. The citizen feels that he has 
been sold short on his fundamental rights. The issue is a choice be- 
tween democracy, as the citizen understands it, and an alien system 
of tribunal autocracy. This legislation which we have urged your 
committee to consider would start us back in the right direction. 

From the citizen’s point of view, the purposes of litigation are 
essentially the same without regard to the difference in cause of action 
or the type of tribunal having jurisdiction. Litigation provides an 
orderly means for the settlement of disputes. John Milton expressed 
it this way: 


* * * when complaints are freely heard, deeply considered, and speedily re- 
formed, then is the utmost bound of civil liberty attained, as wise men look for. 


A citizen is not to be criticized if he expects from agency proceedings 
that quality of justice which he feels is rightfully his before the courts. 

(The American Bar Association Annual Meeting reecommendation 
is as follows :) 


AMERICAN BAR ASSOCIATION ANNUAL MEETING, Mrami BEAcH, 1959 


The house of delegates of the American Bar Association on Thursday, August 
27, 1959, approved a recommendation of the Administrative Law Section sup- 
porting the organization of a permanent National Conference on Administrative 
Procedure to be supported’by legislation (84 ABA Rep. 183-184). 


* * * * * * * 


“Whereas the Judicial Conference of the District of Columbia Circuit on May 
21, 1959, adopted a resolution recommending to the Judicial Conference of the 
United States that a permanent Conference on Administrative Procedure be 
established as promptly as possible, and 
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“Whereas, the said resolution proposes the establishment of a Conference on 
Administrative Procedure, initially by action of the President and permanently 
by the enactment of legislation patterned after that underlying the organization 
of the judicial conferences of the several circuits and providing for membership 
in the conference by both government officials and members of the bar, and 

“Resolved, That the American Bar Association endorses the organization of 
such a National Conference on Administrative Procedure by interim action of 
the President and by appropriate legislation providing for the permanency of 
such a conference and a membership of Government officials and members of the 
bar, for the purpose of conducting continuing and practical studies of means 
for expediting agency proceedings and generally improving statutory and ad- 
ministrative procedures, and 


“Resolwed further, That the secretary of the association transmit a copy of 
this resolution to the Chief Justice of the United States for consideration by 
the September 1959 meeting of the Judicial Conference of the United States, and 

“Resolved further, That the Administrative Law Section and the Special Com- 
mittee on Legal Services and Procedure, be authorized jointly (1) to represent 
the association in working cooperatively with the departments and agencies in 
organizing an interim Conference on Administrative Procedure, and (2) to 
report to the house of delegates at its 1960 midyear meeting recommending 
legislation believed appropriate for the permanent organization and operation 
of a National Conference on Administrative Procedure. 

Senator Carroiu. I thank you very much, Mr. Beelar. As on many 
other occasions, you have given us the benefit of your experience and 
your advice. 

You heard the testimony of the Deputy Director of the Bureau of 
the Budget. You would not say he supports the position of the 
American Bar Association on this subject, would you ? 

Mr. Brexar. Yes, I have tried to state our analysis. Our bills give 
you the solution to a problem. I have tried to outline my interpreta- 
tion of the ee to which our statements have been addressed. 

Senator Carrot. But it seems to me the more I study and read up 
on this subject, which you gentlemen have been studying for years, 
that doesn’t quite meet the question of the backlog of cases. 

How do you get these cases moving? There are some men in this 
field who are not scholars, but men of experience, who say to me in 
talking to me privately off the record, because I have tried to find 
out from able men, “What do you think is the chief difficulty? What 
is the chief criticism ?” 

“The backlog of cases.” 

I ask what is the reason. I am told, “Our procedures are too cum- 
bersome for the complexity of the society in which we live.” 

You heard the testimony this morning that there is a decision every 
5 minutes. I read in the record somewhere that a man came back from 
a vacation and had to make a decision every minute. Is it because we 

‘haven’t grown with our expanding economy with these agencies, we 
haven’t given them the staff personnel ? 

They have to make decisions, and these are not all in the adver- 
sary field at all, but it borders on it. Now suddenly they get into the 
adversary field. I agree with your statement that a trial examiner who 
is given the power of a Federal judge ought to be able to cut through 
and move more quickly on these things. Still I don’t need to point 
to a particular agency to see a backlog running into hundreds and 
several thousand cases. 
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These are not small cases. These are big cases. These are not law- 
yers who have got a private client with a private claim or a private 
right that is being violated. This involves millions of people and 
hundreds of millions of dollars, and still we can’t get these agencies 
off of dead center. 

The question I put: Can we do it by just giving them more pro- 
cedures? Does it insure rights? Does it insure our concept of fair- 
ness and fair play ? 

It seems to me these are some real basic problems that we have. 
I agree we have given great study to this S. 1070, perhaps more than 
any other piece of legislation. That is why we have circularized 
it among the commissions, trying to find out their viewpoint. 

As you know, because you testified on this, we gave great study to 
S. 2374, but this is a bill involving criminal sanctions. This is an 
important piece of legislation, but 1t doesn’t seem to me to go to the 
crux of the matter. That is why I am happy to have your viewpoint 
here today. 

Do you think S. 1070 by itself or title I of S. 600 by itself, that these 
are the important pieces of legislation to move some of these agencies 
off of dead center ? 

Mr. Bretar. Mr. Chairman, the more I analyze this agency problem, 
the more I come to the conclusion that if you really itemized it, you 
would find there is not one problem but 101 problems. 

We heard much this morning about all these agencies being different. 
Well, I think that is oversimplification. I think when you talk about 
differences and similarities, that you will find much more information 
if you look at the nature of the function they perform rather than the 
personality of the agency. 

If you look at these licensing functions controversies, it is about 
the same in any agency, a show cause order, a claim case. If you will 
break these down into causes of action, you will find out that their 

‘ause of action is more or less similar, no matter which agency you 
put it in. 

These will be licenses, certificate cases, show cause orders, revoca- 
tions, claims, rate fixing, customer complaint cases, clearance cases, 
enforcement cases, fines and penalties. 

You will find that these proceedings, if you break it down into what 
are the types of causes of action which would be given to the agencies, 
and we have here a compilation of causes of action which are being 
tried in agencies, I think that is the illuminating thing to look at and 
not the personalities of the agencies themselves. 

I think if you take a Social Security Act case, it seems to me that 
this presents a problem not unlike that in the veteran’s case, and we 
haven't set up any goal as to how long should the citizen wait for a 
decision. 

If it takes him a year to get turned down at the administrative level, 
then it is apt to take a year at the agency level, and then two courts to 
go through before he gets through, if he pursues it. Now this isn’t 
appropriate to that type of controversy. 

Senator Carroti. Of course the whole concept of administrative law 
was to speed up action. Our courts are not free from criticism them- 
selves, because they have great backlogs. When I say the courts, 
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Iam referring tothe Congress. Allofus have got tomove. All of us 
have got to get off of dead center and move some of these cases. 

The Supreme Court of Colorado, my own State, has had to change 
its concept. It is now moving out its decisions. It is going into the 
administrative to organize. 

It seems to me that all of this legislation is important. This is why 
IT emphasize what I think is one of the key issues, and that is the ap- 
pointment of personnel. 

I am in favor—I don’t mind going on record—I want to give these 
commissions and these trial examiners the status as clearly as I can 
of a Federal judge. I want them to have some power, and I think 
they have got to work inside their own organization, and the Congress 
has got to help them. 

Whether we give them longer terms of office, whether we give them 
more money, if I may make this suggestion, I think this turnover prob- 
lem is not due to procedures, except the frustration that comes with it. 

I agree with you, it is not one or two problems; it is 101 problems. 
But somehow we have got to meet first things first, and I emphasize 
this and will continue to emphasize it, to get more men who can stay 
a longer time, pay them well, get high type of men. 

This is no reflection on the men who are serving on these commis- 
sions now, but to hold them, and they have got to attack the problem. 

I agree with your concept about the fairness of a trial. I agree 
with your concept that a trial examiner can cut down this great w eicht, 
this great volume of testimony not let everybody just plunge i in filling 
recor rds, and then when the decision comes from the examiner, throw 
it away and have more records come in from the commissioners. 

Somewhere along the line this has to be stopped. I want to make 
this observation. 

Many years ago before I went into World War II, I was regional 
counsel of OPA. It was my job to organize the legal division of six 
States. We ended up with 80 lawyers and 150 investigators. 

Why if we in the wartime had tried to administer a program under 
the usual judicial concept * * *! Why wehadtomove! AndI 
thought to myself of the trial examiner and his function. Why he is 
an employee of the agency. 

We tried to pick Judges who were independent, to bring them into 
the agency, although they were a part of us, if we had done that we 
never would have gotten off of first base, to try to handle a program 
of that complexity, because we were dealing with every type of com- 
modity, every type of business in the area. 

We could not have handled that under normal judicial procedure, 
nor with normal judicial rights and duties. 

I am wondering if something hasn’t grown up in our midst here 
where these agencies—and nobody ever accuses them of being lazy— 
have too complex a procedure. They are working hard, but still the 
backlog builds up. 

Then we have evidence and testimony not before this committee but 
from other records, that there is a deliberate effort on the part of 

eople that throw in a blocking motion to block the action. Why? 
Pecans they don’t want someone given a certification of one type, or 
they don’t want someone granted some license or some privilege. They 
move in, and this is what Tam afraid of. 





FEDERAL ADMINISTRATIVE PROCEDURE 


If we formalize the procedure too much, it will became an obstruc- 
tion. But then I am taken with your argument. If you don’t form- 
alize it, how are you going to get rid of this great volume ? 

Mr. Beelar, you have given us a very fine contribution today, and 
we thank you as we have in the past. Are there any questions of 
counsel ? 

Mr. McDona.p. If I may, Senator, I would like to go back to his 
statement which Mr. Beelar made concerning the publication of 
policy, which would have the force and effect of law. 

How would I as a citizen get to review the substance of that policy 
if I so chose, if I thought it wasn’t correct policy ? 

Mr. Brexar. Well, review of rules or policy is very discretionary. 
From a judicial standpoint, it is almost a matter of jurisdiction, not 
a matter of judgment. So you might get some agency to reopen it, 
persuade them to reopen it. 

Or, if you thought there was a question of jurisdiction, you might 
take it to the court, but this is very seldom successful. 

Mr. McDona.p. Yes, but if it comes out today it immediately af- 
fects my operation in some manner. 

Mr. Beexar. Oh, yes. 

Mr. McDonatp. I don’t have a real case or controversy to go to 
court. WhatdoIdo? They are not going to change it tomorrow. 

Mr. Brexar. Well, there is no requirement that an agency has to 
give any notice on the adoption of a policy, or interpretation. 

Mr. McDona.p. And there is no way for me to get a review of it. 

Mr. Beexar. Virtually nil. 


Mr. McDonatp. Unless I can show specific injury, is that right ? 

Mr. Beexiar. Your recourse is to try and persuade the agency to 
change its mind. 

Senator Carroti. Of course, there is one qualification. I can re- 
member when the FCC out an arbitrary rule on TV boosters, and 


this not only affected a few people, it affected hundreds of thousands 
of people out West and, of course, on this point there would be no way 
of reviewing that. 

This is a policymaking arbitrary rule, and they weren’t close enough 
to the people. The way they remedied it, we in the Congress from 
that area prevailed upon them to take another look at their policy, 
and we presented evidence to them to show that they had made a mis- 
take, and they remedied that, and it is a good thing they did because 
in the whole West we would have lost many of the people from the 
farms and the areas that did not have money enough, you see, to put 
up a proper station. 

There is no perfection in agency law and no perfection in govern- 
ment, and I am afraid there will be no perfection in the findings of this 
committee. 

Mr. Beexar. Our feeling is that it is too modest compared to the 
British experience. There the Council on Tribunals actually requires 
the agency to submit their rules to that tribunal for advice and help 
and coordination before they are published. 

Senator Carroty. Tell me about that tribunal there. I have heard 
Scan. CARGRNNE on it. Does that tribunal handle cases, adversary 
cases 
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Mr. Brexar. This is a new agency which has across-the-board super- 
vision over all the tribunals in England, and one of its functions is to 
clear agency tribunal rules before they come out. 

Also, it goes into the agency’s operations, and tries to see that they 
are fair and that they are conducted efficiently and properly. 

It would be very much like the office that we propose here. It has 
had 1 year’s experience, and our reports to date are very satisfactory. 

Senator Carrotu. I thank you again, Mr. Beelar, and we will con- 
tinue to be in touch with you. 

I want to say to you I know that you have been working on this for 
a long time, as has Mr. Benjamin and all of you, and if you can get 
your report in here in December or January, I would ask you to get 
it in as quickly as you can. 

I find some hope as I have read statements in the paper that Senator 
Magnuson, who is the chairman of the Interstate and Foreign Com- 
merce C ommittee, may set up a subcommittee. 

They have never really had a Senate Oversight Committee in this 
field, and I am sure that all of these matters will be taken up with 
that committee, and in connection with the findings of this committee, 
too. 

I hope next year we will be able to achieve a little bit more, but we 
have to have some correction. 

If I may say this to you gentlemen, I hope that the American bar 
and its ad hoc committees, can sit down with the Attorney General 
of the United States to get some directions from the Attorney General 
and get approval from the President. When you can get something 
moving from the White House, in my opinion there is a better chance 
of success. 

You may not get all you want, but you have been working on this 
for some years. Mr. Benjamin I know has been working in this field 
for many years, and if we can just take a step forward at the next 
session, I think we will all be fortunate. 

I think as Judge Prettyman says, he expects some action in 4 or 5 
years, so I appreciate your patience on this matter. 

(Prepared statement of Mr. Beelar is a follows:) 


A CITIzEN’s POINT OF VIEW OF GOVERNMENT BY ADMINISTRATIVE AGENCIES 


(By Donald C. Beelar, chairman, American Bar Association’s Committee on 
the Federal Administrative Practice Act (S. 600) ) 


Mr. Chairman, it is our understanding that the purpose of this session of 
hearings is to explore in depth the fundamental problems underlying operations 
of the regulatory agencies. We commend your committee for undertaking this 
broad gage inquiry, and we appreciate this opportunity to participate in this 
examination. We intend to respond to the committee’s proposal as frankly and 
as fully as our ability and time permits, and without getting into the details 
of pending bills or repeating what has been covered in prior hearing sessions 
of this committee. 

The formal views of the American Bar Association in those areas assigned 
to my committee, and my identification have previously been made a matter of 
record in the published hearings of your subcommittee, with one exception. To 
bring the record up to date, I am submitting as an appendix a resolution adopted 
by the house of delegates of the American Bar Association, August 27, 1959, 
proposing legislation for the organization of a permanent national conference 
on administrative procedure. 

For the past 4 years our committee has been knocking on the door of Congress 
with some detailed legislative proposals for improving agency proceedings, and 
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during this period there has been a crescendo of criticism of Federal agency 
regulatory proceedings. These problems are of increasing concern to the public. 
They are of widespread interest to the press. There are now a variety of pro- 
posals under active consideration in all three branches of the Government. 

The judicial branch in its annual report on the Judicial Conference, submitted 
to Congress in February 1960 approved a recommendation to organize a perma- 
nent conference on administrative procedure to meet annually in the manner of 
the Judicial Conference of the various circuits. Chief Justice Warren in an ad- 
dress in September 1959 stated: “The time to do something substantial is at 
hand.” 

In the executive branch there are a numbef of developments underway. In 
late August of this year, the White House commissioned Judge Prettyman to 
undertake the organization of an administrative agencies conference, the status 
of which has been outlined this morning. There are also in existence, or under- 
way, a number of management studies of a number of agencies such as the ICC, 
SEC, NLRB, and others, which, it is understood, were sponsored by the Bureau 
of the Budget. These studies, to our knowledge, have not been made public. 
Most recently the spotlight has been turned on the anticipated report by Dean 
Landis. 

In the legislative branch, proposals in this area are almost legion. We havea 
whole file of bills sponsored by the American Bar Association; Senator Dirk- 
sen’s bill, S. 3795, would prescribe uniform procedures for agency actions pat- 
terned somewhat after the Federal Rules of Procedure. In the House we have 
H.R. 12731 and the accompanying report of the House Interstate Commerce Com- 
mittee which, among other things, would deal with the problem of ex parte com- 
munications in the record type of agency proceedings, and strengthen the internal 
separation of functions. In this listing we should also include Senator Keat- 
ing’s announced intention of sponsoring a bill to create a National Advisory Com- 
mittee on Administrative Practice and Procedure. This National Advisory Com- 
mittee would be expected to give Congress all the answers to all the questions. 
Senator Keating, in explaining this proposal, said: “There are signs that the 
alphabet soup of regulatory agencies may boil over. In my opinion, the entire 
structure of administrative government must be thoroughly reviewed and what- 
ever reforms are needed—however bold they may be—must be promptly 
instituted.” 

This is a sampling of the mood of the Congress, as we understand it, and of 
the interest of the other branches of the Government in the problem of govern- 
ment by administrative agencies. 

The public’s concern was epitomized in Harold Martin’s article in the Satur- 
day Evening Post of February 6, 1960, which in the opening paragraph states: 

“Trouble is brewing for the alphabet agencies. The storm clouds that for 
a dozen years have been gathering over the Federal boards and commissions 
which regulate nearly every aspect of the Nation’s economy now are giving 
off ominous rumblings of thunder and an occasional flash of lurid lightning. 
In the House and Senate, in the legal profession, in the ranks of the philo- 
sophical students of government and among the general public there is a 
growing disenchantment with the huge bureaus whose rulings affect every 
citizen—from the price he pays for an airplane seat to the kind of threads 
that make up his Sunday suit.” 
This collection of views in the three branches of Government and in the press 
is evidence of widespread apprehensions concerning the host of problems which 
our venture in government by administrative agency has spawned. 

If we are to come to grips with the fundamentals of the agency problem, 
we should first ascertain what it is that underlies these apprehensions and loss 
of public confidence in government by administrative agency. During the past 
30 years the concept of government by administrative agency has dominated 
the whole structure of government. The dimensions and complexities of this 
problem are as vast and complicated as the total government complex. This 
concept of government by administrative agency is a product of a pattern of 
thinking whereby each new or additional governmental regulatory activity has 
been given to some sort of agency by endowing it with the total powers of govern- 
ment over that field of governmental function. This concept is also the result 
of a recognition that the judicial and legislative branches of government have 
been unable to keep pace with the rapidly expanding needs for litigation of 
cases and the enactment of legislation in all of the sprawling areas of govern- 
ment regulations. We have witnessed in one generation a gradual shifting of 
63196—61——_6 
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legislative power from the Congress to the agencies, and a grant of judicial 
powers to the agencies rather than the courts. A recent congressional commit- 
tee report states that the output of agency regulations is currently about 50 
times greater than the output of congressional legislation. On the judicial 
side we estimate that there are in excess of 30,000 cases pending before all of 
the Federal agency tribunals, and their trial examiners are now more numerous 
than all of the Federal district court judgeships. This trend toward govern- 
ment by administrative agency has significantly impaired the rights and free- 
doms of the individual. The agency machinery in which we have combined 
the total powers of government is no well-tuned cymbal of democracy. The 
much evangelized administrative process is no substitute for the democratic 
process. 

During the past quarter of a century this agency problem has been studied 
successively by a variety of committees, commissions and conferences. The 
results of these efforts have been proven inadequate. The studies have over- 
emphasized the interest of the agencies and underestimated the interest of the 
American citizen. Those of us in private practice believe that the ultimate and 
important point of view on this agency problem is that of the American citizen. 
Our point of view is strongly supported by the recent English experience. The 
Frank Committee in 1955 was commissioned to make a report on that country’s 
problems associated with its sprawling tribunals. The Frank Committee looked 
at this tribunal complex from the citizen’s point of view and set its goal on 
assuring “openness, fairness and impartiality” in tribunal proceedings. Within 
a year after submission of the Frank Committee report, Parliament set up a new 
agency called Council on Tribunals which has recently filed its first annual 
report. In England this was all done within a surprisingly short period of 
time and without all of the tension, emotion and controversy which unfortunately 
persist in this country. The British experience in setting up a Council on Tri- 
bunals, which is somewhat comparable to our proposal for an Office of Federal 
Administrative Practice, illustrates one way of getting at this problem, and 
the point of view which needs to dominate any analysis of this problem. 

The citizen’s apprehensions have to do with how laws are made and how liti- 
gation is conducted. Both functions in the agency environment merit reap- 
praisal and reorientation in conformity with basic principles. The main source 
of anxiety we believe has to do with justice and fair play in agency litigation. 
If we are going to have government by administrative agency, public confidence 
will not be satisfied until we provide some kind of governmental machinery 
which is competent to handle litigation of disputes between citizens and between 
the citizen and the Government, which will give the citizen unquestioned assur- 
ance of justice and fair play. Three decades of experience with government 
by administrative agency has failed to achieve that order of public confidence 
agency litigation of cases which the citizen has the right to expect. A catalog 
of citizen complaints would include some or all of the following : 

1. Judge and prosecutor—In the numerous types of disciplinary proceedings 
the agency is both the accuser and the judge. The agency tells the citizen 
“We find that you have violated this law or regulation.” If the citizen disputes 
this, he has no choice but to give up or try to convince the agency that it was 
wrong in the first place. 

2. Prejudgment.—In proceedings where a citizen is entitled to a fair and 
impartial hearing, the merits of this case are frequently prejudged at the 
inception of the proceeding. For example, in the issuance of a cease and desist 
order the agency has made a determination that the citizen has violated the 
law. Suppose, for example, a cranberry farmer was disposed to contest the 
merits of the Government’s action last year in condemning his crop, the only 
tribunal before which he could get a hearing on this dispute would be before 
the very same officials who ordered the condemnation. Pause for a moment to 
reflect on what a rude shock this is to a citizen who has been taught that he is 
entitled to justice and a fair and impartial hearing. In agency litigation the 
citizen frequently has the impression that his case was decided before the 
hearing. 

3. Prior identification with case—lIt is customary for a judge to disqualify 
himself from sitting in any case with which he has had any previous association. 
This is considered essential to an impartial judgment on the evidence in the 
record. In the agency environment more frequently than not the agency mem- 
bers have some prior identification with the proceeding, which the citizen liti- 
gant may consider to his disadvantage. But there is no practice of agency 
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member disqualification by reason of prior identification with a case. The 
citizen feels that his case should be presented to a judge who has a clean-slate 
approach to the dispute on the evidence in the hearing. 

4. Judge and litigant —In many agency proceedings the agency is acting both 
as a litigant and as a judge. Inits capacity as litigant the agency and the citizen 
are opposing parties, and the citizen’s controversy is going to be decided by his 
opposing litigant—the agency. This is like trying a case against an insurance 
company before its house counsel. Nevertheless, in numerous agency cases the 
agency is adjudged in its own cause, in contrast, for example, to the tax field 
where the agency tribunal is not also the agency litigant. 

5. Retaliation.—In the agency environment a citizen’s decision to contest any 
particular matter must be weighed against what effect this will have on his 
continuing relations with the agency in other pending or prospective matters. 
The agency environment is rife with opportunity for retaliation or reprisal with 
the result that a citizen must forego contesting any particular matter, no matter 
how meritorious, if it may jeopardize his good relations with the agency. 

6. Undue delay and expense.—This is an old subject but a continuing problem. 
There is much talk about undue delay and expense but little has been done about 
it. There is no doubt that agency proceedings take too much time and are too 
costly. Whatever expertise an agency may have, it is not an expert in the fair 
and efficient handling of its hearing docket. There is little prospect of doing 
much about this problem until we can clarify the function of the trial examiner 
and the status of the trial examiner’s decision, his relation to the agency staff, 
and their respective relationships to the agency members. Agency proceedings, 
by and large, are more cumbersome and time consuming than comparable court 
eases. The agencies have also been remiss in not evolving a small claims type 
of proceeding, for example, in social security cases where the goal should be to 
decide cases within 30 days, and many agency cases should be decided from the 
bench after summation at the conclusion of the hearing. 

7. Trial eraminers.—The trial examiner problem represents both the best and 
the worst features of agency litigation. Where the trial examiner serves as a 
glorified notary public, he has too much power and is overpaid. Where the trial 
examiner serves as a presiding judge, his powers are inadequate and he is grossly 
underpaid. The law is ambiguous as to what effect is to be given to the trial 
examiner’s decision. What we have is a split level trial system—one trial in 
public at the lower level before the examiner, and the other trial in secret at 
the higher level before the agency and its staff. This extravagance in time and 
money is not reflected in a difference in quality between the decision of the trial 
examiner, and the decision of the agency. What we need is one good trial 
decision which is fairly and expeditiously arrived at. Only the presiding officer 
of a trial who has lived with the case and seen the witnesses is competent to 
render a trial decision. Whoever presides at the trial of a case must have 
complete authority to conduct that trial, to determine the issues, and to limit the 
evidence to those issues which he considers essential to his decision. 

8. Decision on the record.—In those proceedings where a citizen has a right 
to a record hearing, there is an obligation that the decision will be confined to 
the facts and contentions of record. Unfortunately, in the agency environment 
the citizen cannot be assured that his case will be decided on the record, and 
this lack of assurance destroys the very basis of public confidence in agency 
litigation. The right of a citizen to be confronted with the evidence and con- 
tentions put forward in his case is frequently disregarded in the agency environ- 
ment which invites secret submissions of contentions or facts and ex parte 
influence or political manipulation. 

9. Judicial review.—If we are going to turn over the trial of disputes to the 
agency, we need to reexamine the citizen’s right to judicial review of the agency’s 
judicial function. The scope and efficacy of judicial review of agency cases 
should be at least equal to the scope and efficacy of judicial review of trial court 
decisions. The appellate court should have no more reluctance and no more 
artificial restraint upon the review of an agency decision than they have in 
reviewing the lower court’s decision. 

10. Agency organization.—The varied agency organizational structures are in- 
appropriate to the fair and efficient conduct of agency litigation. We have a 
confusing complex of agency organizations. We have multiheaded agencies, 
some of which operate by unit rule, some divide into divisions and panels, and 
some assign functions among individual members. We also have single-headed 
agencies, and in some instances we have trial boards. In some agencies we have 
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a division of some sort between the administrative, policy, and judicial functions, 
or the prosecutor and judicial functions, e.g., aviation, labor-management, and 
immigration. If there is any logic in this variation of agency structure or any 
comparative data on its fairness or efficiency it has escaped our attention. 

This is one list of the more common citizen’s complaints. This is but one 
interpretation of the problem. This agency area is one in which the whole truth 
is hard to come by. It is an area which is charged with controversy and emotion, 
and which is masked with self-interest. It is an area where fictions and fal- 
lacies abound without challenge. Our view of this problem has support in some 
reports of congressional committees. 

For example, during the last Congress two different committees reached the 
hard core of the problem in their studies of agency litigation of claims in Social 
Security Act and veterans cases. The House Subcommittee on Administration of 
the Social Security Laws uncovered several abuses and deficiencies in the liti- 
gation of disability and insurance claims. The committee found, among other 
things, that the trial examiner was put in the inconsistent role of agency prose- 
cutor, public defender, judge, and friend of the court in the trial of these cases. 
The report of this committee states, “The subcommittee feels, however, that the 
administration of a program which touches the lives of more citizens than any 
other Federal program must, like Caesar’s wife, be above suspicion. That is, 
procedure must not only be fair in substance, there must be no appearance or 
suspicion of unfair practices.” 

The Committee on Veterans’ Affairs in June 1960 reported out a bill to estab- 
lish a Court of Veterans’ Appeals for the trial of claim disputes. The problem 
which this legislation is designed to remedy was stated by the Committee on 
Veterans’ Affairs in its report as follows: 

“In considering the propriety of this system, it should be noted that the 
claim is a claim against the Veterans’ Administration, and that the merits of the 
claim are adjudged by the agency against which it is lodged, that is, the Veterans’ 
Administration. The Veterans’ Administration, therefore, performs the multiple 
role of defending itself against the asserted claim, and in all instances judges 
the claim which it is also defending itself against. It does not seem possible 
that such a system of administrative adjudication can provide a uniform and 
impartial administration of the benefits provided by Congress, unless there is 
provision for judicial review of the administrative decisions.” 

This opinion of the Committee on Veterans’ Affairs is in deep contrast with 
the agency’s point of view on its role in the trial of veterans’ claims. The Vet- 
erans’ Administration in its report to the Dawson Committee stated as follows: 
“Adjudication is ex parte, not because the law so provides but because it has 
been demonstrated that this is the most expeditious and satisfactory method. 
Throughout the development of his claim, the claimant may be assisted by an 
employee of the Veterans’ Administration, designated and trained for such pur- 
pose. Staff personnel represents both the claimant and the Government, and an 
effort is made to render all possible assistance to the claimant in the prosecution 
of his case, while at the same time it is necessary to determine that the interests 
of the Government are protected.” 

Among agency members there are a few who believe that the basic purpose 
of the agency can be best realized if its functions are confined to policymaking, 
regulation, and promotional matters. We have found no really valid reason for 
combining the total powers of government, including judicial, in the same agency. 
This is not only in conflict with basic principles, but it is a needless thing to do. 
It will continue to breed disrespect and lack of public confidence until we return 
to basic principles and restore justice and fair play in agency litigation. If 
our interpretation of this problem is correct, or even partially so, then it is time 
to come to grips with the fundamentals of the problem. Indeed, there is no 
alternative. We have told the citizen that this government by administraive 
agency setup would not sacrifice his right to impartial justice, fair play, and a 
decision on the record. This we have told the citizen, but we have failed to 
follow through with action necessary to protect his rights. The question is now 
raised whether it is possible to assure the observance of these rights in the 
agency environment. The citizen feels that he has been sold short on his funda- 
mental rights. The issue is a choice between democracy, as the citizen under- 
stands it, and an alien system of tribunal autocracy. This legislation which we 


have urged your committee to consider would start us back in the right direc- 
tion. 
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From the citizen’s point of view, the purposes of litigation are essentially the 
same without regard to the difference in cause of action or the type of tribunal 
having jurisdiction. Litigation provides an orderly means for the settlement of 
disputes. John Milton expressed it this way: “* * * when complaints are freely 
heard, deeply considered, and speedily reformed, then is the utmost bound of 
civil liberty attained, as wise men look for.” A citizen is not to be criticized if 
he expects from agency proceedings that quality of justice which he feels is 
rightfully his before the courts. 

NOVEMBER 29, 1960. 


AMERICAN Bar ASSOCIATION ANNUAL MEETING, MIAMI Beacnu, 1959 


The house of delegates of the American Bar Association on Thursday, August 
27, 1959, approved a recommendation of the administrative law section supporting 
the organization of a permanent National Conference on Administrative Pro- 
cedure to be supported by legislation (84 ABA Rep. 183-84). 

“Whereas the judicial conference of the District of Columbia circuit on May 
21, 1959, adopted a resolution recommending to the Judicial Conference of the 
United States that a permanent Conference on Administrative Procedure be 
established as promptly as possible, and 

“Whereas the said resolution proposes the establishment of a Conference on 
Administrative Procedure, initially by action of the President and permanently 
by the enactment of legislation patterned after that underlying the organiza- 
tion of the judicial conferences of the several circuits and providing for mem- 
bership in the conference by both Government officials and members of the bar, 
and 

“Resolved, That the American Bar Association endorses the organization of 
such a National Conference on Administrative Procedure by interim action of 
the President and by appropriate legislation providing for the permanency of 
such a conference and a membership of Government officials and members of 
the bar, for the purpose of conducting continuing and practical studies of means 
for expediting agency proceedings and generally improving statutory and ad- 
ministrative procedures, and 

“Resolved further, That the secretary of the association transmit a copy of 
this resolution to the Chief Justice of the United States for consideration by 
the September 1959 meeting of the Judicial Conference of the United States, and 

“Resolwed further, That the administrative law section and the special com- 
mittee on legal services and procedure, be authorized jointly (1) to repre- 
sent the association in working cooperatively with the departments and agencies 
in organizing an interim Conference on Administrative Procedure, and (2) to 
report to the house of delegates at its 1960 midyear meeting recommending 
legislation believed appropriate for the permanent organization and operation 
of a National Conference on Administrative Procedure.” 


Senator Carrott. Now who is the next witness? Mr. Berger is 
next, I believe. He is an outstanding student in this field. I am going 
to put his biographical sketch in the record at this point. 

(The biographical sketch of Mr. Berger follows :) 


RAOUL BERGER 


Born in Russia, January 4, 1901; naturalized U.S. citizen 1910; student, Inst. 
Musical Art, 1919-21; A.B., University of Cincinnati, 1928-32; J.D., North- 
western University, 1985; LL.M., Harvard, 1938; married Helen Beck, August 
28, 1930; children—Carl, Andrea. 

In private practice of law, Chicago, Ill, 1935-37; handled appellate matters 
with Securities and Exchange Commission, Washington, D.C., 1938-40; Special 
Assistant to Attorney General, 1940-42; Assistant General Counsel, Associate 
General Counsel to Alien Property Custodian, 1942-47. 

Member: Order of Coif, American Law Inst. Club: Cosmos. Contributor Co- 
lumbia Law Review, Yale Law Journal, University of Chicago Law Review, 
Illinois Law Review, Law and Contemporary Problems. 


Senator Carroiy. We are very happy to have you here, Mr. Berger. 
Will you proceed ? 
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STATEMENT OF RAOUL BERGER, WASHINGTON, D.C. 


Mr. Bercer. It is a privilege, Mr. Senator, to appear before you 
today. 

Let me say just this about myself. I served for 8 years with the 
Government, the last part of which I served as General Counsel to 
one of the agencies during the Second World War, and I am there- 
fore quite alive to the problems of Government. Moreover, having 
left the Government, I did not become a hater of bureaucracy. I rank 
myself among the proponents of the administrative process. 

Indeed, it would be silly to say otherwise. It is like saying I am 
a proponent of the weather, of sunlight. You can’t live without the 
administrative process. 

But by the same token, as the powers that we entrust to the admin- 
istrative agencies cover an ever-greater range and are ever more vast 
in scope, we can learn from experience and attempt to channelize 
power. 

Take the remark this morning by Mr. Staats that one ICC Commis- 
sioner was deciding cases every 5 minutes and one Commissioner 
once told me one a minute. Well, what in the blazes kind of deciding 
is that under any scheme of government? It is absurd, it is inade- 
quate, it is grotesque, and any system like that is broken dow n, par- 
ticularly when you add up in spite of that effort you have got a back- 
log, the status quo is plainly not the answer. 

I am going to address myself to the ABA proposals for special 
courts. Those are quite modest. They don’t envisage the reform of 
the entire administrative structure. They start out with the very 
distinction you drew early this morning when you said that the Fed- 
eral Trade Commission, the NLRB are enforcement agencies, not 
regulatory agencies. So we start out with those two agencies, and it 
has been the genius of our Government to be experimental. Let’s see 
how it works in this area. 

Whether or not it can be expanded to take in licensing, rate regula- 
tion, et cetera, is something that ought to be left and is left, as far as 
the ABA is concerned, to the future. 

We have three bills before you. One of them, S. 1273, deals with 
a labor court; S. 1274 deals with the Tax Court; and S. 1275 with a 
trade court. 

Let me begin with the Tax Court. One writer said that: 

For 30 years the court has provided the principal judicial interpretation of 

the Federal income, estate, and gift tax laws, and has decided perhaps 80 per- 
cent of the judicial controversies involving such laws. 
In the process, I may add, it has won the esteem and confidence of 
the bar and public. Bearing in mind the purely judicial character of 
its task and the evolution of the Court of Claims and the Court of 
Patent and Customs Appeals into article IIT courts, it is difficult to 
conceive why the Tax Court should continue to function wtihin the 
executive department. 

On prior occasions the late Chief Judge Harold Stephens strongly 
supported the proposal to remove the Tax Court from the executive 
to the judicial branch, as did Judge Albert Maris of the Third Circuit 
Court of Appeals. Their testimony is the more important because 
they had the opportunity for years to review decisions of the Tax 
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Court. They were thoroughly familiar with what it was doing. As 
Judge Maris said: 

The court has earned the right to be treated in law as well as in fact as a court 
rather than an administrative agency. 

So incontrovertible is this proposition that one asks: Why did not 
Congress long since act on this proposal? The answer lies in part in 
jurisdictional disputes as to which branch of the Government should 
litigate cases before the Tax Court; namely, should it be the Attorney 
General or the Internal Revenue Service, a dispute which our revised 
bill would leave in the hands of the President. Let him worry about 
that. Again, the accounting profession has been in opposition because 
it would we its right to practice before an article III court. The 

osition, I am told, no longer exists. At least it has been so much 
soft ened that it won’t play an important role. 

Senator CARROLL. Car an you tell me how it was softened ? 

Mr. Bercer. Well, I came in after the softening process, so I am not 
sure I am competent to testify, but I think the ‘Accounting Institute 
recognized that there is a steadily diminishing group of accountants 
that are practicing in any event, and this is a proper matter for legal 
representation, and they decided, so I am told, to withdraw their 
opposition. 

If that is so, we have got an ordinary commonsense proposition. 
Here is a tribunal that for 30 years acts like a court, smells like a court, 
feels like a court, and for God’s sake, let’s recognize it and make it a 
court. 

Having said that, I will leave it in turn to the two agencies which 
present problems. I am not going to presume on your - patience, but 
I should say that when this task was confided to me by the president 
of the ABA, I had had no part in drafting the court bills. I came to 
it cold. 

The first thing I did after the job was given to me was to conduct 
an elaborate study, the results of which will be published in the 
December issue of the Michigan Law Review, and which I will be 
happy to send to your chief counsel for inclusion in your record if you 
like, which gives you in detail matters I can only summarize today. 

I have to say to you in all genuineness that I at least am persuaded 
that the reasons that I am going to spread before you make out a very 
persuasive, a very sensible case for trying this separation of functions 
of these two agencies. Now let me turn to the two agencies. 

The labor and trade court bills represent responses to a situation 
in which the agency, acting as prosecutor, charges a violation of law, 
just like a district ‘attorney, then sits as judge to try the charge and 
issues an order to cease and desist—a species of injunctive relief that 
is a familiar function of the courts. Our tradition has long frowned 
on the union of prosecuting and adjudicatory functions in the same 
person. President Franklin D. Roosevelt, who himself created the 
bulk of our administrative agencies, stated uneasily in 1987 that— 
The same men are obliged to serve both as prosecutors and judges. This not 
only undermines judicial fairness ; it weakens public confidence in that fairness.’ 

Now I want to emphasize something that is of great importance. 
The breach with tradition; namely, the tradition which divorced 


1 Quoted S. Doc. No. 8, p. 206, 77th Cong., Ist sess. 
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adjudication from prosecution, Professor Jaffe, of Harvard, has re- 
cently noted really first took place with the establishment of the Fed- 
eral Trade Commission, that is only 1914, because the initiation of 
prosecutions in the early ICC was ordinarily left to private persons. 

Both Hector and Jaffe have called attention to the fact that for a 
long, long time the ICC had really engaged in the task of regulation 
pure and simple, rather than prosecutions. It fell to the FTC to in- 
troduce prosecutions originated and filed by the Government and 
tried by itself. The power had been lodged in the ICC but had been 
virtually unused. 

Let’s remember that when the New Deal agencies, following the 
pattern of the Federal Trade Commission, were spawned in the de- 
pression years, and I was among those who applauded the setting up 
of agency after agency, it was done under great pressure, without the 
opportunity to think through all the problems that necessarily inhered 
in the structure. 

So Professor Jaffe justly remarks that this union of functions is a 
rather novel element of our administrative law. It seems to have 
grown up without too much thought and without sufficient awareness 
of its break with tradition. 

I emphasize this, Senator, because we are not dealing with some- 
thing that is hoary with tradition, that is sacrosanct. It is not one of 
the Ten Commandments. It was an experiment in government only 
about 40 or 50 years old, and which we are entitled as a pragmatic 
people to reexamine to see if it is working. 

I propose to look at it in that vein, and as far as possible to eschew 
generalizations. 

In 1940 the Attorney General’s Committee suggested devices for 
“mitigating the dangers” of this union—mark you, they recognized 
there were dangers—among them an internal separation of functions, 
while recognizing that this separation “by no means eliminates the 
problem of combination of functions.” Nevertheless, Professor Jaffe 
could justly state in 1956 that “the most acute problem of our adminis- 
trative system is created by the so-called combination of prosecuting 
and adjudicating functions.” I noticed when browsing the other day 
through an article by Judge Henry Friendly of the Second Circuit of 
the Court of Appeals, that he says that anybody who thinks that the 
separation of functions really insulates is incredibly naive. And I 
think anybody who has been within an agency himself knows that we 
are trying by separation to create an angelic purity which is just not 
compatible with human nature. 

Our starting point, therefore, is a rather novel union of functions, 
which despite all efforts to mitigate its dangers remains the most acute 
problem of our administrative system. And I submit to you, Senator, 
that the modest empirical approach of the bar association to this 
problem should not be viewed with alarm. It should be viewed prag- 
matically. 

We want to ask ourselves first what are the evils we are seeking to 
meet, and the combination of functions is just one of them. I started 
with that, and of course that is basic to what Mr. Beelar was em- 
phasizing—our traditional thirst for fair play. Anything which 
weakens that really weakens the structure of government, but that is 
just one of the factors. I am going to go on from there. 
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Given a background of earlier judicial hostility to social legisla- 
tion—and this, Senator Carroll, we all know, the attitude of courts to- 
ward minimum wages for women, minimum hours for women, things 
like that—it was thought by proponents of the union that an advan- 
tage was to be gained from entrusting adjudication to the administra- 
tors of the statutory policy, because they were imbued with a sense of 
mission or purpose. This substituted for judicial bias in one direction 
an administrative bias in the other—never mind that it is the public 
interest, because a citizen can’t be ground up in the administrative mill 
if he has got rights that need to be conserved—when what is needed is 
constant awareness that the task of judging requires as much impar- 
tiality, both on the part of judges and administrators, as we can pos- 
sibly bring to it. One need not question administrative highminded- 
ness. But to lodge virtually unreviewable discretion—and on this I 
have said my say in minute detail in my article. I can’t stop to dwell 
on it here—is to court trouble. The fact is that administrators today, 
and this you must bear in mind, have virtually unreviewable discre- 
tion. Their findings of fact, if there is evidence in the record, are un- 
assailable. You can only touch them if they have acted outside of the 
jurisdiction or arbitrarily. Arbitrary action is not always easy to 
prove. So to lodge virtually unreviewable discretion in administra- 
tors to act for what they conceive to be our own good seems an un- 
ee step in the direction of an Orwellian big brother who knows 

est. 

We as an American people have never surrendered the right to any 
administrator to tell us what is best for us. Particularly when a citi- 
zen claims that the facts do not come within the agency rule or policy, 
or that neither comes within the statute, he is entitled to a judgment 
uncolored by mission or purpose. 

Quite recently the House Committee on Veterans’ Affairs stated that 
“the importance of maintaining tribunals for the impartial adjudica- 
tion of the rights of citizens cannot be too strongly emphasized.” And 
it recommended the establishment of an independent Court of Veter- 
ans Appeals. And this, mind you, in an area where there is a vast 
amount, a vast caseload. And yet the people who have been living 
with veterans’ appeals have concluded that something has got to be 
done to restore the faith of the veteran in the fairness of the treat- 
ment that he is getting. That is an important thing. The same 
committee remarked that what the Sir Oliver Franks committee said 
about England is no less true here: 

In this country government rests fundamentally on the consent of the gov- 
erned. The general acceptability of these adjudications is one of the vital 
elements in sustaining that consent. 

And I submit to you, Senator, that is one of the most important 
concepts that has been brought before us this morning. In a demo- 
cratic government that depends on the consent of the governed, and 
which has a long tradition of respect. for adjudication, a keystone of 
that arch is confidence in the impartiality of adjudication, and any- 
thing that destroys that or rocks it saps the very foundation of govern- 
ment. 

Let me turn from generalization to practical considerations. In his 
recent memorandum to the President, Louis Hector, former member of 
CAB, tells how impossible it is to dismiss considerations of policy, 
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which the Board has been urging the industry to adopt, from the mind 
when a dissident industry member attacks that policy before the 
Board sitting in a judicial capacity. Now that is a variant from the 
case that troubles you, and I will return to that. This is a case where 
the board was urging a certain policy on the industry members. It 
was a proponent of that policy, and finally it was adopted, and along 
comes an industry member and says, “You can’t do that tome.” Well, 
how can a proponent, a confirmed partisan of a policy, now sit down 
and look at that dispassionately? It is just asking too much of human 
nature. 

Now I return to your larger question. Shall the administrator, or 
the court, decide policy? Well, to begin with I think there has been a 
breakdown of administrative policymaking. That is where Hector 
performed a very valuable contribution, and Hector is not alone in 
that. ICC Commissioner Webb, and an FCC Commisisoner have said 
the same thing. When you act on a case-to-case basis and employ 
institutional decisions, the opinionwriting group ducks laying down 
principles. They decide ad hoc from case to case. 

Do you want real policymaking? Then, as the NLRB learned, and 
as they were told in the Mowntain Rate case by the ninth circuit, rule- 
making is the way to doit. Invite the public in. That is an answer 
to Judge McDonald. Bring in the interested people through public 
notice, as we provide in our new code, bring them in and let them 
participate. Let them make themselves known. And if there is an 
injury through the impact of the ensuing rule, Judge McDonald, in 
my humble judgment you have a case of controversy. Every time 
the power of the Government is exerted to hurt you or me and some 
official insists he has the power to do that, there is a case or controversy, 
there is reviewable action. And I rejoice to say to you that under the 
Administrative Procedure Code, it is inconceivable that you should be 
injured by a rule, and be unable to get into court to test it. 

Now another thing. It is asking too much, Senator, to expect the 
man who is constantly beating the drum for enforcement of agency 
policy who cannot in fact divorce himself from the role of prosecutor, 
as I show in detail in my article, to obliterate all the previous positions 
and impressions gained in that role when he dons the judicial caps. 

We have got to recognize, I say to you, that you just can’t put in- 
compatible functions in one and the same man, and expect him to stand 
up under it. There is something corrupting in that. We don’t allow 
it elsewhere. We allow no conflicts of interest in a trustee, in a lawyer 
or anybody else. Why? One man could be nobler than another. <A 
Cardozo might be trusted with it, but we don’t trust human nature. 
We don’t want a man to be in conflicting capacities. 

I submit to you, Mr. Senator, if that is true, it should be even more 
true that when a man is a prosecutor, he can’t be a judge. 

Consider next the great burden which administrative judges 
shoulder in addition to their judicial duties. Why does a commis- 
sioner at the ICC have to hand down a decision every 5 minutes? Not 
only that, the amount of reading material that is thrown at them every 
month is prodigious; they have got to go through it in order to per- 
form their other duties. 

Judging is a task which requires lengthy and prayerful considera- 
tion. It requires time for study of briefs, records, cases, analysis and 
writing. Let me direct your attention to the burden imposed on the 
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FTC Commissioners. And I single that out because our proposal is 
directed tothat agency. Inthe 1958-59 fiscal year, the FTC issued 355 
opinions, or 71 opinions per Commissioner. In addition, the Com- 
mission had to coordinate the investigation and prosecution programs, 
to supervise trade conferences, to mastermind improvements in ad- 
ministration, to testify before congressional investigating and 
budgetary committees, and you know how much time that takes, Mr. 
Senator, to submit investigatory reports to Congress, to promulgate 
rules and regulations which involve some degree of public participa- 
tion, and last but not least, to educate the business community about 
FTC programs. 

Parenthetically that recital shows how many other functions would 
be left with the agency. I would say the bulk of the functions would 
be left with the agencies, if you were to separate out the judicial 
function. 

I said that the task of educating the business community was 
thought to be one of its most important functions. The Congressional 
Record reported that in his 1 year in office Chairman Kintner “has 
made 160 speeches, appeared 300 times on TV programs, and held 
nearly 300 press conferences.” 

I emphasize that because he says “We don’t write institutional de- 
cisions. We write our own opinions.” 

When, one wonders, can Chairman Kintner—let alone the mine run 
Commissioner who does not rejoice in his extraordinary energy—find 
time to study the massive records of Commission proceedings, to read 
voluminous briefs, do necessary research and prepare his own 71 opin- 
ions, let alone find time to study the 284 opinions drafted for his con- 
currence or dissent by his fellow Commissioners. How can we expect 
from so busy an administrative judge the quality of judging that a 
full-time judge brings to the task? 

Let me halt there fora moment. We know at least this much: The 
full-time judge who sits down to do this job—and I will turn to the 
expertise question that you raised a little later—he is going to do 
nothing else. He doesn’t have to go out and make 160 speeches and 
300 appearances on television. He doesn’t have to sell anything to 
anybody. He doesn’t have to appear before Congress for legislation, 
for budgets, for what have you. He has got nothing to do but to 
judge. He can do a faster job and he can do a better job. 

Let me turn to expertise, the reason of reasons for creation of ad- 
ministrative agencies. Every time you approach and threaten to 
lay a hand on an administrative agency, there is an outcry, “You 
destroy expertise.” You noticed this morning yourself, Mr. Senator, 
the average appointee is there for 2 years. How can he become ex- 
pert? There used to be a time when a man like Joe Eastman was 
put on the ICC, and stayed there. I think you put your finger on a 
very important thing: We have got to find out what it is that will 
persuade these men to stay there. 

Let me submit to you a modest approach to it, at least for the judicial 
function of the agencies. You create judges and give them lifetime 
tenure, and they are going to be just like every other judge. They will 
stay there, and in the process of staying there, they will get expertise 
that will be the real thing. Because a Tax Court judge who has been 
sitting there for 10 or 20 years really gets to know tax law. But the 
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druggist who comes from Nebraska or the farmer put on this or that 
commission who leaves after 2 years, didn’t know what it was in the 
first place, and never learned. 

Senator Carrotu. Let me ask you a question right there. There is 
a great deal to what you have said. How many courts would we need 
to handle these cases ¢ 

We think in terms of our own judicial process which is under 
criticism. I am speaking about the courts, the Federal courts and 
the State courts and the backlogs. Many people don’t go to court 
any more. They don’t think they can get justice. There are delays. 

Mr. Brrcer. They are under criticism for delay, but not on the 
ground of partiality, not for the quality of their decisions. 

Senator Carroiu. I agree with that, but many lawyers today do 
their best to stay out of the courts, because they know it will take such 
a long time, the time to hear, the time to go through the appeals, the 
time to get a decision. This is not only a criticism of the agencies, it 
is a criticism of the system. 

Now the question is this: As you will remember, not many years 
ago we had to do some streamlining. We had to have pretrial confer- 
ences to do all these things, to expedite, to stop the delays. We have 
all been long enough in the practice of law to know the many ways of 
delay. 

But now you come to an agency. This agency doesn’t really func- 
tion like a court. This agency has certain duties to perform. 
Whether you approve of what they are doing or not, but we are now 
talking about the enforcement agencies. They have got to move. 

Now every time it is true that they do move, I suspect that they vio- 
late somebody’s rights. Now if every time they have that right itself 
violated, and that can go into a court under the normal judicial pro- 
cedure, how many judges do you think we would have to put on to 
take care the Federal Trade Commission, for example? I want your 
honest opinion. 

Mr. Bererr. Well, I haven’t a ready answer for that, but if I were 
to hazard a guess, a wild guess, I would say that 8 or 10 judges would 
be more than ample to handle the volume there. 

But let’s go back for a moment, and I beg you to keep in the frame- 
work of the two agencies that the ABA is talking about. 

We haven’t come to you with a “revolutionary” proposal to take 
all the judicial functions out of every agency and put them in the 
courts. We have taken two that have a relatively simple problem. 
There is an accusation by the FTC, just as under the antitrust law 
the Department of Justice lodges a complaint with the court that 
somebody has violated the trust law. You have this scheme where 
the Department of Justice goes with one series of violations into the 
courts, and the Federal Trade Commission comes with another set of 
violations into the agency. Prof. Louis Schwartz of the University 
of Pennsylvania, who is a very highly respected scholar himself, and 
close to the antitrust law, vastly prefers the administration of the 
antitrust laws by the courts to the administration of the law by the 
Commission, just as a matter of administration. 

Now I say to you if there is a violation of law, we are not dealing 
with something, for example, such as you were talking about, gas rates 
or CAB rates where a whole community might be paralyzed. If some 
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one businessman is violating the law, that is not going to paralyze 
anybody. The question is should he be made to cease and desist, and 
when somebody is accused of violating a law, one, it should be clear 
beyond peradventure that he is being impartially judged on that. 

Two, to the extent that there is policymaking involved, I will come 
back to the point that my conferee earlier made. If a policy is 
thought through, and issued in the form of a rule, there is nothing 
that. a court can do to change that. It is bound by it, because regula- 
tions duly issued have the force of law and are binding on the agency. 

And the court would be bound by it too if it is w ithin the statutory 
jurisdiction. So you are not taking away policymaking from the 
agency. 

“I am not at all convinced that the commission would act faster 
than the court, and if it did act faster, it would be like your 5-minute 
decision by a commissioner. It scares the life out of me to think 
that a man can be held guilty of a violation by a commission, each of 
whom have had 5 minutes to decide it, never mind how well it has been 
decided by a group of ghosts behind ‘the scenes. These are more im- 
portant considerations, Mr. Senator. 

Senator Carrot. I am not sure that they are 5-minute decisions on 
adversary cases. They are 5-minute decisions made on issues, what- 
ever that is. 

I will ask the staff to look into that, because of course they can’t 
make decisions in 5 minutes. In some of these cases from the records 
I read, they never examined the record at all. But what I am getting 
at is the real point here. 

We have a tremendous volume of work. We have to get work 
done in this society. Some time some rights must not be sacrificed 
but may have to be curtailed some, that is, our concept of due process. 

What I have in mind is this, and you are talking now about en- 
forcement agencies. You don’t want to discuss this rate thing. There 
are greater rights being deprived there by the hundreds of thousands 
than one individual. 

Mr. Bercer. And it may be that we will have to come to grips with 
that in one way or another. But I am not offering to you what we 
have proposed over here for two agencies as a universal panacea. It 
may or may not be susceptible of extension. 

Senator Carroty. That is what I asked Mr. Beelar about; whether 
we are really coming to the point that the American bar generally i is 

saying that there has been a breakdown here in adversary cases, and 
what we really ought to come to grips with is do we now want admin- 
istrative tribunals across the board, or first to put it in the hands of 
a trial examiner with some strength and some power. 

Mr. Bercer. What the ABA has done as [ understand it is to say, 
We are going to try tribunals, judicial tribunals in two cases. Weare 
going to see how this works. And these are the simplest cases 
imaginable, violations of law. This is the traditional judicial stuff. 
It is not a question of regulating an industry, of any mixed powers. 
It isa purely judicial question. Let’s try that, No. 1. 

No. 2, for the cases where we are not doing that, let’s cut out dupli- 
cation. You exhibited a firsthand knowledge of what Mr. Beelar was 
saying; namely, that all you have, for the most part, in the trial ex- 
aminer’s hearing is a useless dress rehearsal. After a trial examiner 
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comes down with a considered opinion, after he has been sitting on it, 
you will have some young fellows in the opinion division that start 
out on a clean slate as if nothing had even happened below. There is 
half of your wastefulness right there. 

Now I recognize too that there is a problem of having control over 
policy. But the big issue that is raised by the trial examiners is that 
they get no policy guidance, just as the opinion writing divison gets 
no policy guidance. The way to get policy guidance is to rid the fel- 
lows who should make policy of this other task that bogs them down, 
of the judicial task. 

If the agency members have more time to think about policy, they 
will be laying it down “for the tribunal”; secondly, for the trial 
examiners; and, thirdly, to the extent that the trial examiner deviates 
from the policy, we can let the agency do what a trial court does. It 
can set aside, as an appellate court sets aside the trial court Judge 
because he didn’t conform to the law. The trial examiner will 
bound by the policy. 

Senator Carroti. You made some reference here to Great Britain’s 
system of tribunals; that is this new concept of an administrative 
tribunal. How does Britain handle it ? 

Mr. Bercer. Well, what they have done there, and I want to be 
sure that you have grasped Mr. Beelar’s point, it isn’t a superappeal 
body. It is merely sort of a supervisory body, something like our 
administrative office for the courts, and it has to report to the Parlia- 
ment. 

It can call a dereliction of an agency to the attention of the agency, 
and if the agency is headstrong, which it usually is not, then the 
council on tribunal files a report in Parliament, and Parliament 
gets busy and straightens it out. 

Senator Carrotit. What I had reference to is under the British 
system how do they handle this? They have problems, though they 
are not as large a nation, and they haven’t got as many people. How 
do they handle their administrative problems? How do they 
separate ? 

Mr. Bercer. They are coming to believe, as Sir Oliver Franks—you 
will remember he was the British Ambassador here—as that report 
emphasized, if you want true impartiality, you have got to set up sep- 
arate tribunals that are outside of the agencies that are administering 
the policies. Now he recognized too, and in all fairness I would want 
to spread that before you, that there are some areas of government in 
which policymaking and adjudication are not presently separable. 
And sometimes, in my judgment, that is not because they are inher- 
ently not separable, but because we haven’t reached the frame of mind, 
we are intellectually lazy, just as we were in the ABA. 

We of the ABA are experimental. We said let’s start as the 
British did. Let’s pick something that is inherently separable. Now 
we have picked two agencies. Maybe or maybe not other functions 
are not inherently separable. But the British have made this sep- 
aration, and I suspect on a much more extensive scale than we are 
proposing to you. And they recognized that where policy adjudica- 
tions are separable there, they want adjudication outside the agency. 
Where they are not separable, they leave them out for the time being. 
We must face up to one thing: We are not going to come up with a 
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panacea, a universal cureall for government that will endure for 25 
years. Government is experimental. We can’t help patching. We 
are going to do what our predecessors did in 1946. ‘They saw certain 
flaws. They sought as best they could to correct them. We have gone 
14 years past that. We have learned something from experience, and 
I can’t begin to tell you, for example, what the Benjamin Committee, 
with which I was honored to be associated, had to do for 4 years, the 
prodigious amount of drafting work, examining every word. If we 
are mistaken, it was honest mistakes, because we are fallible human 
beings, but it wasn’t for lack of study. Even so, it would be ideal 
to pretend to you that we have a sure cure for all of these things. Not 
at all. 

I concur with you, for example, that it is important, of tremendous 
importance, to attract high-grade men to the Government and keep 
them there, and I thought that you put it perfectly to Mr. Staats when 
you said “Have you recommended to the President a study of factors 
that will accomplish that purpose”? But having said that, I want 
to turn your attention to the admirably simple immediate possibility. 
Maybe we can’t do what you hope to do quickly. But we certainly 
can attract high-grade men to a Federal trade court, to a labor court, 
if we make judges of them and give them tenure. And when we put 
them on that bench, they will stay there and they will achieve the 
expertise that presently admittedly the men on the top don’t have. 

After Dean Landis made an address before the ABA convention 
here in August, Mr. Kintner delivered a speech and said: 

“Can we truthfully say that those who bear the responsibility of 
decisions truly possess expertise in the expected measure?” And he 
answered it saying, “The obvious and sorrowful answer must be 
‘No.’” So we have it from one of the chiefs at the top that expertise, 
as far as the top of the agency is concerned, is a mirage. 

How about staff expertise, thousands of hours of staff expertise. 
Professor Kenneth Davis, one of the stout proponents of administra- 
tive adjudication, stated that there is “Danger in consultation by the 
agency head with the staff specialists behind the scenes.” Separation 
of function in the Federal Communications Act is not only more far 
reaching than in the Administrative Procedure Act, it is still more 
far reaching than our revised Administrative Procedure Code. We 
didn’t stretch it as far as that. But in any event in adjudication Davis 
says there is danger in consultation of experts by agency head behind 
the scenes. The cure, he testified before the Harris Committee, is to— 
require that significant factual material that is used for decision shall be placed 
in the record or otherwise made known to the parties. 

If that is the case, Senator, the whole argument for staff expertise 
goes down the drain, because a Tax Court, a Customs Court can 
understand an expert even better than the fellow that has been on the 
agency only 2 years. 

The minute you require, and require you must, that staff experts 
testify so they can be cross-examined, the case for a staff expertise is 
gone, namely as a justification for keeping adjudication in the agency. 

There is vast room for expertise. Separate adjudication and you 
open the doors to consultation. Your agency head can then confer 
with his expert to his heart’s content. He can confer with him in 
investigations, in developing prosecutions and selecting cases, in pro- 
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mulgating rules. There is no bar to that. It is only when he gives 
ex parte advice, when the staff expert gives ex parte advice to a judge 
that we are in trouble. 

And another important thing. Placement of the adjudicatory func- 
tion in judges will have still another advantage: It will foreclose ex 
parte attempts to influence the course of adjudication. What man 
in his senses, what member even of the Congress would dare to call a 
Federal judge with the object of influencing his decision. Now this 
is no small consideration in my judgment. We had been exhorting 
agency members, we have been trying prosecutions and whatnot to do 
something that can be accomplished at one fell swoop by making 
agency adjudicators judges. Certainly we can try it in these two 
agencies. 

Well, I am not going to rebut at length the suggestion that the trans- 
fer of the adjudicatory function is designed to destroy either the 
NLRB or the Federal Trade Commission. I have already enumer- 
ated some of the functions which are left with the agency. I just want 
to hammer home this one point. Allegedly the chief function of the 
agency is policymaking. But policymaking has broken down in case 
to case adjudication. The way to make policy is through the medium 
as far as possible—I am not inflexible—of rulemaking where the 
public can come in and where you can really get all of the information 
in the world, and if you let the agencies concentrate on that, they will 
do a better job. 

I am afraid it is getting late and I have some remarks about the 
Labor Court, where there are some special problems which are the 
more important because, in some respects, I felt constrained to take 
issue with the report to the Senate Labor Committee of the Archibald 
Cox Advisory Panel. You will find it in my statement. 

But I beg you to consider this, Senator. I want to make these few 
closing remarks. We have got to remember that judicial review is an 
inseparable concomitant of the administrative process as we know it, 
if only for one reason, the delegation of power, which requires first that 
delegations be clearly spelled out, and second, that administrators act 
within the power. And who will assure that that is done if not the 
courts? So you have got a constitutional requirement. 

So much for judicial review. Judicial review has become so 
mysterious that it takes the seventh son of a seventh son to tell a 
citizen when he can get into court from an agency. Another great 
stride forward in S. 1070 is that we have simplified it vastly. That is 
one aspect of the court’s participation in the process. The second 
aspect 1s to take out in two agencies only, which are judging violations 
of law, which they themselves prosecute as prosecutors, take those out 
experimentally. Let’s see what happens. 

I think you are going to find, before long, that you will get a better 
job, you will get more work done faster, and the residual activities 
that will be left with both the Labor Board and the Federal Trade 
Commission will be performed better too. Thank you. 

Senator Carrot. Thank you very much, Mr. Berger. You have 
been very helpful to us. Any questions from counsel ? 

Mr. McDonatp. I have none. 
Senator Carroti. Mr. Kennedy? 
Mr. Kennepy. No, Senator, I have none. 
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(The prepared statement of Mr. Berger in its entirety is as follows:) 


STATEMENT BY RAOUL BERGER 


In the last session of Congress, the ABA sponsored three bills dealing with 
special courts. S. 1273 dealt with a labor court, S. 1274 with the Tax Court, 
and 8. 1275 with a trade court. 

Let me begin with the Tax Court, drawing on an excellent article by H. Cecil 
Kilpatrick, “Transfer of the Tax Court of the United States to the Judicial 
Branch” (25 Jour. D.C. Bar Assn. 147(1958)). He quotes another writer to 
the effect that “For 30 years the court has provided the principal judicial 
interpretation of the Federal income, estate, and gift tax laws, and has decided 
perhaps 80 percent of the judicial controversies involving such laws.” 

In the process, I may add, it has won the esteem and confidence of the bar and 
public. Bearing in mind the purely judicial character of its task and the evolu- 
tion of the Court of Claims and the Court of Patent and Customs Appeals into 
article III courts, it is difficult to conceive why the Tax Court should continue 
to function within the executive department. 

On prior occasions the late Chief Judge Harold Stephens strongly supported 
the proposal to remove the Tax Court from the executive to the judicial branch, 
as did Judge Albert Maris of the Third Circuit Court of Appeals. Their 
testimony is the more important because they had the opportunity for years to 
review decisions of the Tax Court. As Judge Maris said: “the court has earned 
the right to be treated in law as well as in fact as a court rather than an 
administrative agency.” Kilpatrick, p. 148. So incontrovertible is this proposi- 
tion that one asks: Why did not Congress long since act on this proposal? 
The answer lies in part in jurisdictional disputes as to which branch of the 
Government should litigate cases before the Tax Court, a dispute which our 
revised bill would leave in the hands of the President. Again, the accounting 
profession has been in opposition because it would lose its right to practice 
before an article III court. The opposition, I am told, no longer exists. Common- 
sense urges that the Tax Court should be officially recognized as the judicial, 
not executive, body that it really is. 

The labor and trade court bills represent responses to a situation in which 
the agency, acting as prosecutor, charges a violation of law, then sits as judge 
to try the charge and issues an order to cease and desist, a species of injunc- 
tive relief that is a familiar function of the courts. Our tradition has long 
frowned on the union of prosecuting and adjudicatory functions in the same 
person. President Franklin D. Roosevelt, who himself created the bulk of our 
administrative agencies, stated uneasily in 1937 that “the same men are obliged 
to serve both as prosecutors and judges. This not only undermines judicial 
fairness; it weakens public confidence in that fairness.”* The breach with 
tradition, Professor Jaffe has noted, really first took place with the establish- 
ment of the FTC, because the initiation of prosecutions in the earlier ICC was 
ordinarily left to private persons.” He justly said that this union is “a rather 
novel element of our administrative law. It seems to have grown up without too 
much thought and without sufficient awareness of its break with tradition.’ * In 
1940 the Attorney General’s Committee suggested devices for “mitigating the 
dangers” of this union, among them an internal separation of functions, while 
recognizing that this separation “by no means eliminates the problem of com- 
bination of functions.’ * Nevertheless, Professor Jaffe could justly state in 1956 
that “the most acute problem of our administrative system is created by the 
so-called combination of prosecuting and adjudicating functions.’”° Our start- 
ing point, therefore, is a “rather novel” union of functions, which despite all 
efforts to “mitigate its dangers’ remains the “most acute problem of our admin- 
istrative system.” 

Given a background of earlier judicial hostility to social legislation, it was 
thought by proponents of the union that an advantage was to be gained from en- 
trusting adjudication to the administrators of the statutory policy, because they 
were imbued with a sense of mission or purpose.® This substituted for judicial 





1 Quoted, S. Doe. No. 8, p. 206, 77th Cong., 1st sess. 

2 Jaffe, “Basic Issues: An Analysis,” 30 N.Y.U.L.R. 1273, 1279 (1955). 

71d. at 1284. 

* Report of Atty. Gen. Comm. on Adm. Pro., p. 55 (1940). 

* Supra, n. 2 at 1278. 

® Testimony of Prof. K. C. Davis before Harris Subcommittee on Legislative Oversight, 
p. 43, 85th Cong., 2d sess. 
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bias in one direction an administrative bias in the other, when what is needed 
is constant awareness that the task of judging requires as much impartiality as 
we can possibly bring to it. One need not question administrative highminded- 
ness. But to lodge virtually unreviewable discretion in administrators to act for 
what they conceive to be our own good seems an unnecessary step in the direction 
of an Orwellian “Big Brother’ who “knows best.” When a citizen claims that 
the facts do not come within the agency rule or policy, or that neither comes 
within the statute, he is entitled to a judgment uncolored by “mission or pur- 
pose.” 

Quite recently the House Committee on Veterans’ Affairs stated that “the 
importance of maintaining tribunals for the impartial adjudication of the rights 
of citizens cannot be too strongly emphasized,” * and it recommended the estab- 
lishment of an independent Court of Veterans’ Appeals. The same committee 
remarked that what the Sir Oliver Franks Committee said about England is no 
less true here: “In this country government rests fundamentally on the consent 
of the governed. The general acceptability of these adjudications is one of the 
vital elements in sustaining that consent.” Ibid. It was this that troubled 
President Roosevelt when he said in 1937 that the union of functions weakens 
public confidence in judicial fairness. 

Let me turn from generalization to practical considerations. In his recent 
memorandum to the President, Louis Hector, former member of CAB, tells how 
impossible it is to dismiss considerations of policy, which the Board has been 
urging the industry to adopt, from the mind when a dissident industry member 
attacks that policy before the Board sitting in a judicial capacity.’ I shall not 
expatiate on such examples, for I have discussed the matter at length in an 
article which will appear in the December issue of the Michigan Law Review, 
and which I shall be pleased to furnish to you if you so desire. There I have 
examined some of the consequences that flow when we entrust basically in- 
compatible functions to one and the same man or body. It is asking too much 
to expect a man who is constantly beating the drum for enforcement of agency 
policy, who cannot in fact divorce himself from the role of prosecutor, to 
obliterate all the predispositions and impressions gained in that role when he 
dons the judicial cap. 

Consider next the great burden which administrative judges shoulder in addi- 
tion to their judicial duties. Judging is a task which requires lengthy and 
prayerful consideration. It requires time for study of briefs, records, cases, 
analysis, and writing. Let me direct your attention to the burden imposed 
on the FTC Commissioners. In the 1958-59 fiscal year, the FTC issued 355 
opinions,’ or 71 opinions per Commissioner. In addition, the Commission had to 
coordinate the investigation and prosecution programs, to supervise trade con- 
ferences, to mastermind improvements in administration, to testify before con- 
gressional investigating and budgetary committees, to submit ivestigatory re- 
ports to Congress, to promulgate rules and regulations which involve some de- 
gree of public participation, and last but not least, to educate the business com- 
munity about FTC programs. The Congressional Record reported that in his 
1 year in office Chairman Kintner “has made 160 speeces, appeared 300 times on 
TV programs, and held nearly 300 press conferences.” ” When, one wonders, 
can Chairman Kintner—let alone the mine run Commissioner who does not re- 
joice in his extraordinary energy—find time to study the massive records of 
Commission proceedings, to read voluminous briefs, do necessary research and 
prepare his own 71 opinions, let alone find time to study the 284 opinions drafted 
for his concurrence or dissent by his fellow commissioners. How can we expect 
from so busy an administrative judge the quality of judging that a full-time 
judge brings to the task? 

Let me turn to expertise, the reason of reasons for creation of administrative 
agencies. Strange as it may seem, removal of judicial functions from the FTC 
and NLRB will promote the very expertise which agency members do not stay on 
long enough to develop. Chairman Kintner, quite recently, answering the ques- 
tion “can we truthfully say that those who bear the responsibility of decisions 


7H. Rept. No. 2031, p. 5, 86th Cong., 2d sess., June 29, 1960. 
Published as “Hector, Problems of the CAB and the Independent Regulatory Com- 
missions,” 69 Yale L.J., 931, 954-955 (1960). 
® Address of ICC Commissioner Web, “The Voice of the Interstate Commerce Commis- 
—- ” before Richmond Chapter, ICC Practitioners Association, Richmond, Va., May 5, 
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3. 
% Congressional Record, Aug. 19, 1960, p. 15605, 86th Cong., 2d sess. 
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truly possess it [expertise] in the expected measure” stated that “The obvious 
and sorrowful answer must be ‘no’.”“ The reason is that appointees to com- 
missions such as the SEC, for example, in recent years rarely stay on long 
enough to develop expertise. In their short period of service they cannot develop 
expertise in the complex fields which they administer. Contrast appointees to 
the district courts or the Tax Court, who tend to serve out their lifetime or 
long-term appointments. 

It is no answer to point to staff expertise. Even that stout proponent of ad- 
ministrative adjudication, Professor Davis, stated that there is “danger in con- 
sultation by the agency head with the staff specialists behind the scenes.” The 
“eure,” he testified before the Harris committee, is to “require that significant 
factual material that is used for decision shall be placed on the record or other- 
wise made known to the parties.” In that case, however, the argument for 
staff expertise goes down the drain. The administrative court can also hear staff 
experts. Indeed, by virtue of long tenure and undisturbed concentration on the 
task of adjudication, it will become truly expert and better understand expert 
testimony than fleeting agency appointees. 

Placement of the adjudicatory function in judges will have still another ad- 
vantage: it will foreclose ex parte attempts to influence the course of adjudica- 
tion. What man in his senses, what Member even of the Congress, would dare 
to call a Federal judge with the object of influencing his decision? 

It has been suggested that the transfer of this adjudicatory function is de- 
signed to destroy the FTC. That is, of course, nonsense. There will remain, 
first, its rulemaking power whereby it can maintain its grip on “policymaking.” 
Rules have the force of law if within the statutory grant, and in cases of doubt 
carry great weight as administrative interpretations. Second, the Commission 
would be freed for the task of vigorous investigation and enforcement and 
diminish the possibility of overlooking important enforcement problems, as in the 
case of the recent deceptive television quiz programs.” Third, it will be freer 
to undertake economic surveys and to educate the business community, tasks 
that were originally deemed of utmost importance. Fourth, it can devote more 
time to developing the usefulness of its trade conferences. Fifth, it can develop 
more meaningful recommendations for legislation to Congress. And last, it can 
take a much more vital role in the selection, preparation, and prosecution of 
cases, thereby exerting a powerful influence on their decision by the trade court 
and on the continuity of its policy. Far from being destroyed by the removal of 
one function—adjudication—I venture to predict that the Commission will be able 
to perform all of its remaining, important functions to much better advantage. 

A final word about the proposed labor court. In a recent report to the Sen- 
ate Labor Committee, an advisory panel traced the history of the NLRB, 
enumerating the circumstances which “lent color to the criticism that one body 
was acting as prosecutor, judge and jury.”™“ The Taft-Hartley amendments 
sought to meet the problem by creating an independent General Counsel who was 
given power to issue or withhold complaints in order to make a further “separa- 
tion between the prosecuting and adjudicating functions” (ibid.). In practice, 
this division led to acrid jurisdictional controversies, leading the panel to 
recommend “abandonment of the present hybrid compromise” (id. at 4). It 
noted the advantages of “complete separation of adjudication from all other 
aspects of NLRB administration” (id. at 5), and recommended that the non- 
adjudicatory aspects of the administration of the statute should be vested 
in an administrator,” making the “Board itself primarily an adjudicatory tri- 
bunal” (id. at 6). 

The panel recognized that “the logic of these determinations calls for aboli- 
tion of the Board in favor of judicial determination of contested issues,” (id. at 
5). But it decided against a special court for four reasons. The first was 
that labor economists and experienced labor relations practitioners “Sometimes 
can make important contributions” as Board members. Such contributions 
can also be made in the role of witnesses. Contributions by economists to anti- 
trust cases as witnesses are an everyday Occurrence and judges learn to evaluate 


1 Statement, “Federal Administrative Law,” before Federal Bar Association, Chicago, 
Sept. 16, 1960, p. 6. 


122 Harris hear rings, su ere. n. 6 at 26. 
38 Criticism of t C on this score can be found in H. Re apt 1258, 86th Cong., 2d sess., 


Feb. 9, 1960, p. 29, and in Atty. Gen. Rept. to President on ptive Practices in Broad- 
casting Media, Dec. 30, 1959, pp. 4—5, 14—15, 37-42. 


4S, Doe. No. 81, 86th Cong., 2 sess., Feb. 2, 1960, p. 3. 
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economic data. Second, said the panel, questions of representation, especially 
determinations concerning the appropriate bargaining unit, are not strictly 
judicial issues. If they are indeed “not strictly judicial issues,” it would nec- 
essarily follow that they are not judicially reviewable. Federal Radio Com- 
mission v. General Electric Co. 281 U.S. 474. Yet, “while the ruling of the 
Board determining the appropriate unit for bargaining is not subject to direct 
review under the statute, the ruling is subject to challenge when * * * a com- 
plaint of unfair practices is made predicated upon the ruling.” Pittsburgh 
Plate Glass v. NLRB (313 U.S. 146, 154). In other words, there is judicial 
review, albeit it is postponed until the issue is raised in an “unfair practices” 
hearing. Implicit in Pittsburgh Plate is a judgment that the “representation” 
proceeeding is judicially reviewable. This is not strange when one considers 
the nature of such a proceeding, its purpose being to establish the right of one 
labor union rather than another to be the exclusive bargaining representative of 
certain employees. Thus there is a dispute between two private parties— 
between two unions or between a union and an employer, each of whom takes 
an adversary position, claiming certain rights by virtue of the National Labor 
Relations Act. As was said in Aetna Life Insurance Co. v. Haworth (300 U.S. 
227, 242) 

“There is here a dispute between parties who face each other in an adversary 
proceeding. The dispute relates to legal rights and obligations arising [here 
from the statute]. The dispute is definite and concrete, not hypothetical or 
abstract. Prior to this suit, the parties had taken adverse positions * * * 
Such a dispute is manifestly susceptible of judicial determination.” 

Third, said the panel, technical questions would have to be solved concerning 
the appeal of decisions from a specialized court to either the circuit courts of 
appeals or the Supreme Court. But such problems already have been solved 
for appeals from the Tax Court to the circuit courts of appeals, and from the 
Court of Claims and Court of Customs and Patents Appeals to the Supreme 
Court. Appeals lie to the courts from determinations involving judicial matters. 
Fourth, said the panel, preserving the administrative character of the agency 
will encourage greater flexibility and development of a higher degree of ex- 
pertise than are likely to characterize a purely judicial body (id. at 5-6). The 
supposed expertise is controverted by the constant turnover of NLRB members. 
A labor court would attract and hold men who were experts or who would, with 
sustained service, become expert. As to “greater flexibility,” presumably this 
refers to the supposed advantage of leaving control over policy in the admin- 
istrative adjudicators. In fact the panel proposes that in some areas the 
Board “would continue to shape governmental policy in the interpretation and 
application of the act” (id at 6). Impartial adjudication demands that the 
judge come fresh to the task, unbiased by prior participation in administrative 
policymaking that is to be judicially scrutinized. Then too, to prevent the pro- 
posed administrator from frustrating Board policies by failing to prosecute, 
the panel recommends limited Board review of his decisions declining to issue 
complaints and the like (ibid). Here we have participation in prosecution 
which it is a main purpose to avoid. Finally, if the Board is in fact to act 
solely as a court, there is considerable advantage in setting it up as such, creating 
longer tenure, and thereby subjecting the selection of the judges to closer 
serutiny than customarily obtains in administrative appointments. This would 
assure less turnover of such appointees with a consequent gain of expertise. 
And it would siphon off ex parte representations. Chairman Leedom of the 
NLRB himself stated that “courts do have a public respect that agencies lack 
and must acquire’ (Speech, Dec. 13, 1957). We have waited 25 years for the 
NLRB to acquire such respect and perhaps the simpler approach is to confide the 
labor adjudicatory functions to a special court which will automatically enjoy 
the respect that the Board has been unable to command. 

Senator Carroiti. I suggest we take a 5-minute recess. We will 
stay here until we finish. I want to complete this today. 

We would welcome having you gentlemen tomorrow, too, but I 
would like to finish the list of witnesses scheduled for today. We are 
going to try to do each day’s work, and if I have taken a little longer, 
it is not your fault, Mr. Berger, because I was asking questions. We 
will stand in recess for 5 minutes. 

(A short recess was taken.) 
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Senator Carrori. The committee will come to order. We will hear 
next from Mr. Robert M. Benjamin, who has also had a long and 
distinguished career as a lawyer, student, and scholar, with long ex- 
perience in State government and the Federal Government. I am not 
going to read all of this, Mr. Benjamin, but it makes very interesting 
reading. I am going to put your biography in the record at this 
point. 

(The biography of Mr. Benjamin follows :) 


RosBerT M. BENJAMIN 

Lawyer, born New York City April 26, 1896, A.B. Harvard, 1917, LL.B., 1922; 
Law Secretary to Mr. Justice Holmes, 1922-23; practice of law, New York City 
1923—; partner Parker, Duryee, Benjamin, Zunino & Malone, and predecessor 
firms, 1929-. Mem. Alien Enemy Hearing Board, So. Dist. New York, spl. alien 
enemy hearing bd. Dept. Justice, 1941-44: chmn., regents’ com. on discipline, 
New York State Edn. Dept. 1949-55. Trustee Practicing Law Inst., NY. 
Commr. New York Exec. Law, Moreland Act, 1956-. Served as ecapt., inf., A.U.S. 
1917-19. Member American Judicature Society (director, 1956—-). American 
Law Inst., Am. (chmn. sect. administrative law 1954-55; Assembly del. House 
of Delegates 1957-60), N.Y. State (chmn. committee admin. law 1952-). bar 
associations, Assn. Bar City New York. (chmn. com. administrative law 1947- 
49, ex. com. 1954-). N.Y. County Lawyers Assn. (chmn. com. administrative 
law 1950-55, chmn. com. on Hoover Commission report on legal services and 
procedure 1955-57). Pub. Edn. Association New York. (trustee, v.p.) Demo- 
crat. Club: Harvard (N.Y. City). Author: Administrative Adjudication in 
the State of New York. (report as Moreland Act Commr.), pub. N.Y. State, 
1942; contributor articles in legal periodicals. Bd. overseers Harvard Law Rev., 
1951-55. Home 45 BE. 82nd St., New York City. Office 1 East 44th Street, N.Y.C. 

Source: “Who’s Who.” 


Senator Carrott. You have done a tremendous amount of work, 
Mr. Benjamin, and have been very helpful to the committee personally. 
We are happy to have you with us. Mr. Benjamin, do you want to 
read your statement ? 


STATEMENT OF ROBERT M. BENJAMIN, ESQ., NEW YORK CITY 


Mr. Benzamin. May I yield a moment to Mr. Beelar, who wants 
to read something in that is pertinent 

Senator Carrouu. Surely. 

Mr. Breriar. Senator, at this part of the record I might observe that 
our bill which would set up the Office of Federal Si means 
Practice provides that the Director would make recommendations on 

“procedures especially appropriate for multiparty proceedings, par- 
ticularly in the field of ratemaking and price regulation.” 

In other words, this is one of the problems that we have been con- 
cerned about. Thank you. 

Senator Carroti. Thank you. 

Mr. Bengamry. Mr. Chairman, I would like to add to my back- 
ground, you may have it, that I have been actively participating in 
administrative adjudicating procedures in New Y ork, so that I ap- 
proach this not ieuey as a practicing lawyer, but also in a sense as 
an administrator. 

I have been spending most of the summer conducting a hearing for 
the State parole board, a disciplinary proceeding against one of its 
employees, a parole officer charged with shaking down parolees, and 
[ have also spent a good many years reviewing disciplinary proceed- 
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ings against the members of the professions licensed by the New York 
State Board of Education, the Board of Regents including medicine, 
engineering, pharmacy, dentistry, architecture, and certified public 
accounting, so I have been part of the process of adjudication, as well 
as an observer from the outside and a lawyer participating. 

™* Then, as you know, I made a study for Governor Lehman when he 
was Governor of New York. I spent nearly 4 years going around and 
observing all these procedures very closely in operation, so that my 
views are not wholly those of a practicing lawyer, nor are they wholly 
academic, but I have had that direct connection from the administra- 
tive side as well as the lawyer’s side. 

Senator Carroty. I know that you have had a long and wide expe- 
rience in this field, and I am going to put a question to you after you 
get through testifying, because I want to know what study you have 
given this. 

One thing that has been bothering me about S. 1070, and I want to 
come to grips with it, if you don’t mind, and I would like to ask the 
question right now. 

It seems to me from all I have been able to read, and I have done a 
tremendous amount of reading through the years, in congressional 
committees, I have tried to read every report I can get my hands on. 
Now based upon your long years of experience in New York State, 
what I am concerned about is if the Congress should pass S. 1070, I 
am sure there are many procedural defects, but would it expedite 
cases ? 

Would it remove this backlog of cases or would it interfere with 
what we are trying todo? I am not talking now about rights. That 
doesn’t of course mean that I am not interested in the rights of the 
individuals, but how do we get this thing moving? This is what I am 
talking about. How do we get these agencies moving again ? 

Mr. Bensamrn. I think, Senator, that it could expedite cases in 
several ways. 

One of the points, one of my major points anyway I had at page 3 
of my prepared statement 

Senator Carroty. Please don’t let me interfere with your statement 
if you want to go on through. 

Mr. Bensamin. Page 4. No, I don’t, I just want to mention this 
point in passing, and it is one that Mr. Berger has already quoted 
Frank’s Committee on. I have the same quotation on page 4 of my 
statement. 

But my point is that the public interest includes an interest in pro- 
cedures fair to those whom they effect, and more directly on your 
point, that the most successful operation of procedures of government 
requires cooperation on the part of the people with whom an agency of 
government deals, and that their procedures which remove the sting of 
feeling that one is being unfairly dealt with and pushed around really 
expedite government, rather than hinder it. 

What causes the hindrance on the part of the interests affected is the 
feeling you have got to fight a kind of uphill fight against procedures 
that are stacked against you. I would like to illustrate what I have in 

mind about that, and that may sound somewhat paradoxical, and it 
touches on Raoul Berger’s business of the trade court. 
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One of the arguments that has been made by the opponents of the 
trade court, and especially by Chairman Kintner, is that it would cut 
down the number of cases that they are able to settle, to set adjudica- 
tion in a separate tribunal. 

My conclusion from that is that they can settle cases because they 
are holding a bludgeon of ultimate adjudication over the people they 
are prosecuting, and I would say with all the force that I can muster 
that expedition at the cost of that kind of action is not worth it. 

We must find some other way of expediting than to say we can get 
people to fold because they know we are going to adjudicate our claims 
against them. Therefore don’t take that weapon of forcing settlement 
away from us. 

And I may say in passing that there was something of that in the 
New York State Labor Relations Board, as I found in investigating 
it, that was one of the factors that led me to recommend a separation 
of functions in my New York report between an adjudicating body 
and an administering and prosecuting body. But now to return to 
your question 

Senator Carroiyu. Have they separated those functions? 

Mr. Bensamin. They didn’t; no. They did not accept my recom- 
mendation, and Senator Ives was later accused by some people in 
Washington of being a concealed New Dealer because he had sabo- 
taged my recommendation, which wasn’t true. 

But there was a bipartisan feeling in New York that the State labor 
relations board is doing pretty well, and my recommendation was 
not accepted. 

But what I started to say was that the cooperative effort enlisted 
by fair procedures is one way to keep things moving. 

Now I would like also to point this out: The instances in which 
lelay occurs are instances in which Congress or the Constitution has 
prescribed hearing procedure. Neither the Administrative Procedure 
Act nor S. 1070 would require hearings in any case where Congress 
has not said there should be hearings, subject only to the fact that due 
process may require that hearing procedures are followed. 

But in the great run of cases, where hearings are prescribed and 
the formal procedures of the Administrative Act and S. 1070 would 
come into play, it is because Congress has said that there should be 
hearings. 

I think the judgment of Congress has been right in that. But the 
judgment of Congress has been that the subject matter dealt with 
in those procedures is such that fairness to the parties requires hear- 
ings, and that it is part of public policy that they should be held. 

Now what we are faced with is the question how do you carry out 
the mandate of Congress that there shall be hearings? Our view is 
you carry it out by prescribing the minimums of fair hearing. Now 
going further in answer to your question, there are several 

Senator Carrotyi. Could it be implied from what you said that 
therefore S. 1070 would not only give fair hearings, but do you think 
it would streamline the—— 

Mr. Bensamin. I don’t think it would streamline the procedure 
now existing under the Administrative Procedure Act. 

I think it would certainly not slow it up, and through the increased 
status given to hearing commissioners, it would expedite it. I don’t 
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know whether to call that streamlining or not, but that is the next 
point I was coming to. 

Senator Carroty. Explain just briefly what increased status would 
be given to it. 

Mr. Bensamin. Well, they would be given the power to control the 
proceedings before them, including the power to call pretrial hear- 
ings, to limit the issues, to deal with the case just as a trial judge 
would deal with it. 

Senator Carroti. Dothey have such power now ? 

Mr. Bensamin. Only as given it by a particular agency, and the 
agency has absolute control over what, if any, power a hearing com- 
missioner, the hearing examiner, has. 

Senator Carrot. Do we know of any cases where trial examiners 
now 

Mr. Bensamrin. There are agencies in which pretrial procedures 
are held; yes. 

Senator Carrot. Do they give the trial examiner the power to 
narrow the issues ? 

Mr. Bensamrn. Well, I can’t really answer that. I am quite sure 
there are pretrial hearings in the Federal Trade Commission, but, on 
the other hand, the examiner has no power to grant a motion to dis- 





miss, and he has no binding power to approve a stipulation limiting 


the issues of the trial. The FTC itself may vacate a stipulation ap- 
proved by the trial examiner limiting the issues of the case, as in the 
instance of the Carnation Milk Co. proceeding, of which I can give 
counsel reference. 

But he is subject in all respects to final control by the agency. Now 
as the status of the hearing examiner is increased and his powers over 
the proceeding are increased, and the effect given to his decision is in- 
creased, so far do you expedite the proce eding, and so far also do you 

save the time of the agency for its adjudicating job, and allow it ade- 
quate time to adjudicate the cases that reach it. 

Senator Carrotu. That seems to be quite logical. After he reaches 
a decision, what, then, under S. 1070? Does this change the function 
of the Commission ? 

Mr. Bengamrn. Well, it makes the trial examiners, the hearing com- 
missioners’ decisions the initial decision in each case of adjudication, 
and thus the decision of the agency, unless exceptions are taken, or 
the agency brings it up itself for review. So that subject to that re- 
view it may become the final decision. 

I would go further and suggest for your consideration something 

that has been suggested, I think, duri ing the current year in the revision 

of rules of the N.L.R.B. under the chairmanship of Board Member 
Jenkins. This is not in S. 1070, because it seems to me inappropriate 
for rules of the particular agency, but it is a bit of machinery that is 
available to those agencies which are faced with the problem. 

What the rules drafted by the Jenkins group provide is that the 
agency itself will review only important, generally important, de- 
cisions. There is a rough analogy to the attitude of the Supreme 
Court toward the court of f appeals or State court cases, that it may 
take for review under its discretionary certiorari power, and the test 
would be the importance of this particular proceeding to the develop- 
ment of the National Labor Relations, Labor Management Act, or a 
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doubt as to the meaning of two possibly conflicting prior decisions of 
the N.L.R.B., or something of the sort. 

But it would be a rational limitation by the agency through its 
rules, the agency which has final power, the agency would say, We 
have a limited amount of time. We want to use it to the greatest 
effect, and we will determine for ourselves according to these criteria 
which cases we will review and which are really primarily disputes 
of fact on quite settled doctrines of law on which we see no reason 
to spend our time reviewing the decision of the trial judge. 

I think that is an extremely useful idea. So far as I know, it 
originated with Mr. Jenkins. I haven’t heard it elsewhere, and I 
think he deserves enormous credit for it, and I think it is something 
that might well be considered by your committee, although I don’t 
think it would be an appropriate addition to S. 1070, unless perhaps 
we might add suggestibly that agencies should have authority to 
adopt rules of that kind. 

I don’t think it is necessary to give them that rulemaking author- 
ity, but it might add a sort of push toward their adopting such 
role. 

Senator Carroiy. S. 1070 would confer this great power on the 
part of the trial examiners ? 

Mr. Bengamin. Yes. 

Senator Carrot, The commissions would still have the power to 
review ? 

_Mr, Bengamry. That is right, and they would be limited under 

1070, which is one of the changes from the Administrative Pro- 
salen ‘Act. They would be limited in de: aling with determination 
of evidentiary questions of fact by the hearing examiner, and they 
would be authorized to set those aside only if they are against the 
weight of the evidence in their judgment, not just to go at it com- 
pletely anew, if they felt like it, and redecide the question of evi- 
dentiary fact. That is, S. 1070 would recognize 

Senator Carron. The purpose is to try to hold to the record. 

Mr. Bensamrn. The purpose is to give that much authority to the 
judge who had seen the witnesses and who has this question of evi- 
dentiary fact before him. 

Where there is an open question whether evidence is all written, 
I am not sure what the effect of that provision would be, or whether 
under 1070 it would follow the rules by which an appellate court 
has wider scope in reviewing a trial judge’s decision. 

And finally I would refer to what Mr. Beelar said and Mr. Berger 
too, as to the wider use of rulemaking power to determine questions 
of policy. 

Now under 8S. 1070, which extends somewhat the scope of public 
participation in informal rulemaking, any such formulation of policy 
would ‘i 1ave to be on notice followed by not a formal procedure but 
an informal procedure under section 1003. 

Senator Carroiu. Notice to whom? 

Mr. Brensamin. Public notice in the Federal Register of proposed 
rulemaking. 

And people could not be caught unaware, as Judge McDonald is a 
little afraid of. The only provision which could catch somebody un- 
aware would be under the provision of 1070 for temporary or emer- 
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gency rules which, under the statute, could not be effective for more 
than 6 months. 

The statute allows prompt action where there really is an emer- 
gency or a necessity for a temporary rule, but requires that informal 
rulemaking procedure on notice must be brought into play so that 
the rules can be formulated after notice and promulgated not later 
than 6 months after the informal or emergency rule, at which time 
that temporary or emergency rule would go out of force. 

Senator Carroti. Suppose the President by Executive order formu- 
lated a broad economic policy ? 

Mr. Bensamin. I didn’t hear you. 

Senator Carroty. The President by Executive order formulated a 
broad economic policy which was also a ri concurred in by some 
agency. Would he have to give notice on that ? 

Mr. Bensamin. My view of that is that unless one wants to take 
advantage of the inacteadioians of arule by promulgating it formally, 
nobody can be required to make a rule and promulgate it, have notice, 
and so on, and make it a rule. 

There can be statements of policy that are given and that may per- 
suade people to act one way or another, but they are not legally bind- 
ing as rules, and I don’t know any way in which you can stop people 
from announcing policies or other people from paying attention to 
them. 

All I can say is that if it comes to a litigation in which the only 
reason for a decision one way or another was the statement of policy 
by the President and nobody had promulgated it as a rule, that would 
not be a legally sufficient basis for the adjudicatory action. 

Senator Carrotu. Has S. 1070 ever been taken up with the present 
Attorney General ? 

Mr. Bengamrin. It has been taken up—there is a response from Bob 
Kramer, the Assistant Attorney General in the Office of Legal Service, 
generally adverse. I have dined with them and talked it over some, 
but it seems to me as with many of the other agency comments to miss 
a good many of our points. 

But we haven’t had an extended talk with them since that one din- 
ner meeting. I was very much taken, Senator, with your suggestion 
earlier that with the new Attorney General, it might be a good idea 
to sit down and talk this out. It is something that I had in mind. 

If we ever got the new independent Office of Federal Administra- 
tive Practice, I would hope that one of the things that would follow 
would be that when legislation was proposed, discussion would be 
with the Director of the Office of Federal Administrative Practice as 
a kind of moderator in behalf of the agencies, and not with a diversity 
of agencies uncoordinated, I don’t mean by any force, but each shoot- 
ing from a different direction. 

Now unless that office is set up, and I hope—it seems to me that is 
the first important step in this whole program, is to set up the inde- 
pendent office. Once that is done, it seems to me that it would be very 
useful, that that would be a very useful medium for discussion with 
groups such as yours and groups such as ours in the American bar, 
when we had any of these proposals to discuss. 

I think you can generally do better around the table than you can 
throwing a statute at somebody and asking him to reply, on which he 
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is very likely to overstate his point to make sure he makes it, and so on. 

Senator Carrotu. I want to say we are going to put your statement 
in the record. I am glad to have your comments. I would rather 
have your comments in the record. Your statement will go in the rec- 
ord in addition to your oral statements. 

Mr. Bensamin. Yes,solI understood. There are a couple of things 
in the statement that I would like to make, and there are a couple of 
other things that I would like to mention that came up. 

Senator Carrotu. Yes, please do. 

i = BrensaMin. These came up before. One of them on the court 
ills, 

Senator Carrotu. May I interrupt for just one moment? 

( Discussion off the record.) 

Mr. Bensamin. As my statement points out, I was on the original 
Special Committee on howd Services and Procedure, as was Don 
Beeler, and I worked particularly in that thing on the court bills, and 
we were very restrained in our recommendation, and we limited it to 
instances in which there was nothing really regulatory at all, but the 
machinery was simply the machinery of litigation and adjudication. 

The FTC is just that. There isn’t anything regulatory in that 
aspect of this work. They just litigate and adjudicate, and so does the 
NLRB. 

So this is a very restrained approach, an approach in the field where 
I think it is very much needed. When you get over into the other field 
of regulation, we run into difficulties that the agency, a regulatory 
agency, may have a lot of related but diverse functions, like license 
issuance as well as license revocation, or in a utility regulation agency, 
controlled securities issues and of services, the adequacy of services 
and of safety appliances and of rates, which makes it very hard to 
separate out what you adjudicate and put it in a body different from 
the agency, and leaves you faced with the necessity of trying to do 
what you can in the direction of internal separation to the extent that 
that can be done. 

Now I would like to emphasize this about the background of our 
recommendations. They were stimulated by the issuance in the spring 
of 1955 of the Hoover Commission, the second Hoover Commission 
report, and the report of its task force on legal services and procedure, 
of which, as I am sure you know, Dean Landis was one of the members. 

What I would like to emphasize is that we went. at this not in any 
idea of here is something, we will put this through. 

We did the most thorough and painstaking study of the Hoover 
Commission recommendations. We arrived at our own conclusions 
in all these deals, and I believe you will find, as you study S. 1070 
even further, to take one example, that it differs more from the admin- 
istrative code proposed by the Hoover Commission task force than it 
does from the Administrative Procedure Act of 1946. 

I mention that because, for example, the Secretary of Health, Edu- 
cation, and Welfare wrote a letter in response to your inquiry in which 
he practically said that this is just swallowing the Hoover Commission 
recommendations, in effect, with very minor changes. 

And I think we are entitled to have our proposals judged on their 
merits. Maybe the Hoover Commission recommendations were better, 
A at any rate, ours are not the same, and we have not simply followed 
them. 
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I am a little embarrassed to read this which was in my statement 
before the chairman spoke earlier, but I still believe what I said, and 
it isthis: 

The working out of the most satisfactory procedures calls for care- 
ful diligence and openminded inquiry. The use and argument of ten- 
dentious and ambiguous words like “judicialization,” which in my 
view has been inaccurately applied to S. 1070, is not helpful. 

The chairman said before that he considered that this was a great 
step tow ard judicialization. I really don’t think so. 

Senator Carrouu. I said Mr. Staats said that. 

Mr. Benszamiun. Well, I would like to come back to Mr. Staats. 

Senator Carrot. In his statement. You see, I had previously read 
your statement, and when he mentioned the word “judicialization,” 
T immediately thought of you. 

Mr. Bensamin. I see. “Well, I don’t think it is helpful. I thought 
the recommendation from the Bureau of the Budget this morning was 
very refreshing, that this could all be solved by feeding data into a 
data processing machine, that that would take the place | of adjudica- 
tion. 

That would be one way of expediting it, but I would still have a 
very important question of who selected the data to be fed into the 
data processing machine. 

I have also said here, and this I will read to make it brief: 

In this inquiry, where it relates to adjudication, the teachings of 
judicial experience may be usefully suggestive, though not conclusive. 

I think that is all that we have done with S. 1070. I also throw 
in an objection of a different kind to the use of the words “due 
process,” on the ground that there are many forms of procedure con- 
sistent with due process, and what we want may be—what the best 
form is—may be much more than due process alone would require. 

Others have spoken a good deal about expertise. I would like— 
and that is treated in here—what I would like to emphasize in that 
is what seems to me to be the fundamental, and that is the experts’ 
opinion not subject to being exposed to criticism, and being contro- 
verted, can’t be counted on to lead to the truth or the right result. 

I have heard it said in the hearings on S. 2374 that agency people 
find it necessary to talk to people outside because otherwise they 
wouldn’t understand the field they were dealing with, and I have 
never been sure how you can count on the picture } you get from such 
conversations being actually the true picture, or whether if you talk 
to those people w ith other people present who might have a different 
view, you wouldn’t get out of a general conversation a more accurate 
view than you do out of having your ear filled with somebody who 
has an ax to grind. 

And I think the staff expert may very well have an ax to grind 
from the highest motive, or he may not ever have thought of something 
that makes something that he has been convinced of for years doubtful. 

The only way that I know to count on arriving at the truth, is to 
subject ideas that are advanced by the experts to some kind of open- 
ness, where people can look at them and answer them and criticize 
them or bring counter evidence to bear. 

I will let go what I say here about the separation of functions 
provisions of S. 1070, except to refer in the record to the fact that 
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the House Committee on Interstate and Foreign Commerce, in its 
independent regulatory agencies act of 1960, which the committee 
reported favorably, the full committeee, would have struck from 
section 5(c) of the Administrative Procedure Act of 1946 that part 
of the separation of functions provisions which exempts the agency 
and agency members. 

I say here why I think S. 1070 is wise to make separation of func- 
tions applicable to the agency and agency members, still giving them 
an opportunity to get expert staff advice in appraising the record for 
a decision. 

Finally I would just refer, without reading it, to the argument that 
is made in the number of department and agency comments that I have 
seen, that for heaven’s sake, don’t adopt a new statute. That will 
lead to problems of construction, interpretation, litigation and so on. 

I believe and have said here that piecemeal revision is much more 
likely to create inconsistencies and ambiguities than a really careful 
effort at precise draftsmanship. That leads me to say that none of 
us have ever thought that because we drafted a bill to the best of our 
ability, that it is going to go through the Congress in precisely the 
form in which we drafted it. 

We welcome criticisms directed to the draftsmanship. We are per- 
fectly openminded about some criticisms that go beyond draftsman- 
ship, but we do think very strongly that an overall revision is much to 
be preferred to piecemeal attempts at amending section by section and 
finding that you haven’t made a comparative change somewhere else. 

You asked about the status of these reports in the consultants com- 
mittee. That relates to S. 1070, which is my bill, and we are still 
engaged in consultation and in finishing up the things that haven't 
been done, and polishing up the things that have been done. 

It is an enormous job. The agency comment is very voluminous. 
We are extremely grateful for having had it made available to us, and 
we are working as hard as we can on getting this thing out. 

I would hesitate to say less than 60 days, because it is such a job. I 
may go out to the coast to expedite it a bit myself and try to get some- 
thing out. But we would be delighted whenever it is finished to turn 
it over to you, and you will find that while they agree with us on all 
substantial major points, they are not restrained in suggesting points 
on which they think our draftsmanship can be improved, and so on. 
We are perfectly glad to make those available. 


Senator Carrott. Here ismy point. You see here we are in Decem- 
ber soon. 


(Discussion off the record.) 

Mr. Bensamin. I may step outside my role as chairman of the com- 
mittee on S. 1070, but I really can’t see any reasonable objection to 
title I of S. 600 or title IT. 

I can see perhaps drafting things there, but I don’t understand the 
fact that so many of the agencies were opposed to that on what seemed 
to me utterly untenable grounds, that make me feel less bad about 
their being opposed also to 1070. 

Senator Carrott. You know power that is once gathered into the 
hands of an individual, he is not going to relinquish it very easily. 
This is one of these questions. 
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[ don’t have to elaborate on that viewpoint. Well, you have been 
always very helpful to us, and we will be discussing this measure, and 
I hope you will be around to hear these other discussions. 

Mr. Bensamin. I am going to stay. 

Senator Carrott. We are going to have some witnesses who are 
going to have a frontal assault on this I believe, from having read 
their statements. They want to put the sword and the ax to this 
system, and I will withhold comment as to what viewpoint I will take 
of their testimony. Thank you very much. 

The prepared statement of Robert M. Benjamin will be printed as 
though read. 


(The document referred to is as follows :) 


STATEMENT OF Rospert M. BENJAMIN OF THE NEW YORK BAR 


Mr. Chairman and members of the committee, I am glad to accept your in- 
vitation to attend these hearings on existing problems and possible remedies in 
the field of administrative practice and procedure. I appear in response to that 
invitation and also, at the suggestion of Mr. Whitney North Seymour, president 
of the American Bar Association, as one of those presenting the association’s 
views on these problems. I am presently chairman of the association’s com- 
mittee on code of administrative procedure, specially charged with dealing in 
behalf of the association with S. 1070, one of the bills mentioned in your letter 
of invitation. As such I am also a member of the association’s special com- 
mittee on legal services and procedure, and have been an active member of that 
committee (except for an interval of 1 year) since it was initially organized 
under the chairmanship of Mr. Ashley Sellers shortly after the issuance in the 
spring of 1955 of the reports of the Second Hoover Commission and of its task 
force on legal services and procedure. I was also at that time chairman of the 
association’s section of administrative law which, as well as the special com- 
mittee, began immediate, intensive, and long-continued study of the Hoover 
Commission and task force recommendations. In that process there was wide 
canvassing of views within the association and in departments and agencies of 
the Government. 

The field of administrative law has long been of special interest to the Ameri- 
can Bar Association, which has played a major part in helping to bring about the 
improvements that have been made over the years. The part the association 
played in the drafting and enactment of the Administrative Procedure Act of 
1946 was especially notable. 

Vital as the 1946 act was in helping to solve some of the manifold and vexing 
problems of procedure in administrative legislation and administrative judging, 
and problems of judicial review of agency action, the 1946 act was recognized at 
the time as being, not the final solution of all those problems, but only a major 
step toward solution, which would require reappraisal as its merits and short- 
comings became known through experience. S. 1070 in the 86th Congress, which 
had been introduced as S. 4094 in the 85th Congress, is the result of the most 
eareful and considered appraisal of more than a decade of experience under the 
1946 act. 

3ecause the most recent American Bar Association work in the administrative 
law field found its initial stimulus in the 1955 Hoover Commission reports, some 
of the departmental and agency comment received by this committee (e.g., from 
the Secretary of Health, Education, and Welfare) implies that S. 1070 derives, 
with only minor changes, from the draft of an administrative code submitted by 
the Hoover Commission task force. In your study of S. 1070 your committee 
will, I am sure, recognize that S. 1070 differs more from the administrative code 
proposed by the Hoover Commission task force than it does from the Administra- 
tive Procedure Act of 1946; and you will find that the other proposals of the 
American Bar Association represent the association’s own informed and independ- 
ent judgment, not adherence to any pattern suggested by others. 

Your invitation to these hearings said that they were not to be directly con- 
cerned with the particular proposals embodied in S. 600, S. 1070, and S. 2374, but 
that the ideas contained in those bills would be starting points for full discussion 
of problems and remedies. In view of the scope and detail of 8. 1070, it would 
in any event be impossible in a brief statement to attempt anything like a 
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thorough discussion. I shall, therefore, limit myself to a few general considera- 
tions and general underlying problems. 

The basic consideration has, I think, never been put better than in the 1957 
report of the committee on administrative tribunals and enquiries appointed by 
the Lord High Chancellor of Great Britain, know (from the name of its chairman, 
Sir Oliver Franks, former Ambassador to the United States) as the Franks 
committee. The Franks committee wrote: 

‘“* * * Administration must not only be efficient in the sense that the objectives 
of policy are securely attained without delay. It must also satisfy the general 
body of citizens that it is proceeding with reasonable regard to the balance 
between the public interest which it promotes and the private interest which it 
disturbs * * *” The public interets includes an interest in procedures fair to 
those whom they affect. The most successful operation of any administrative 
procedure requires cooperative effort by those with whom an agency deals. 
Procedure fair on its face will go far to enlist such cooperation. I quote again 
from the Franks committee : 

“* * * In this country government rests fundamentally upon the consent 
of the governed. The general acceptability of these adjudications is one of the 
vital elements in sustaining the consent.” 

The working out of the most satisfactory procedures calls for careful, diligent, 
and openminded inquiry. The use in argument of tendentious and ambiguous 
words like “judicialization” (which, in my view has been inaccurately applied 
to S. 1070) is not helpful. The question is what particular procedures will best 
accomplish the desired result. In this inquiry, where it relates to adjudication, 
the teachings of judicial experience may be usefully suggestive, though not con- 
clusive. For a different reason I deprecate too frequent references to “due proc- 
ess.” Many forms of procedure are consistent with due process, and the most 
satisfactory may call for much more than due process alone would require. 

One other such word may lead to brief consideration of one of the major pro- 
cedural problems. That is the much overworked word “expertise.” Certainly 
departments and agencies have, especially on their staffs, many experts. The 
question is how this expertness is to be brought to bear, in the public interest 
as I have suggested it should be defined, in the fields of administrative legisla- 
tion and administrative adjudication. A basic fact here is, I think, that expert 
opinion, insulated against being critically reviewed and controverted, cannot be 
trusted always to arrive at the best result. Thus it seems to me clear that 8. 
1070 is wise in extending the instances of informal rulemaking in which oppor- 
tunity must be afforded to those affected to bring to bear their own information 
and views. 

S. 1070 is wise, again, in making its separation-of-functions provisions appli- 
cable to the agency and members of the agency engaged in administrative adjudi- 
cation. It-does so in such a way as still to permit them adequate assistance in 
analyzing and appraising the record for decision, but it closes the door to unre- 
stricted ex parte influence within the agency on those who decide. 

Without such a provision, responsible adjudication, in which evidence and 
argument and counterevidence and counterargument of the parties can be brought 
to bear openly and effectively on the matters to be decided, is impossible. It is 
for this reason that the House Committee on Interstate and Foreign Commerce 
reported favorably the Independent Regulatory Agencies Act of 1960, H.R. 12731, 
which by section 10(a) would strike from the separation-of-functions provisions 
of section 5(c) of the Administrative Procedure Act of 1946 is exemption of 
the agency and agency members. 

Finally, I would add a word about departmental and agency comment against 
S. 1070 on the ground that any changes in the 1946 act should be made by piece- 
meal amendment rather than by general statute. General statutory revision, the 
argument is, would create uncertainties and lead to litigation. This argument 
flies in the face of the usual and commendable practice of agencies themselves 
in periodic complete revision of their own rules. Piecemeal revision would, I 
suggest, do more to create uncertainties and inconsistencies than one single 
effort of consistent and precise draftsmanship. The argument, moreover, as- 
sumes more present certainty than there in fact is. Behind the draftsmanship, 
for example, of section 1002, the “public-information” section of S. 1070, lies the 
fact that agencies have on occasion used the language of existing statutes, in- 
cluding the Administrative Procedure Act of 1946, to justify restrictive infor- 
mation practices, against what those statutes intended. Suggestions for im- 
provement in the draftsmanship of S. 1070 are, of course, welcome. It is only 
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the argument against general statutory revision to which I address myself here. 
I may add, by way of example, that the State of New York is engaged currently 
with the general support of the courts, the legislature, the executive and the 
bar, in a complete revision of our Civil Practice Act and rules. 

Senator Carrot. The next witness is Mr. Valentine B. Deale. Mr. 
Deale has a special education. He was educated at John Carroll 
University. I have a strong affinity for a university named after me. 
He has a distinguished record here as a lawyer, and he has done I 
know a tremendous amount of work in this field. 

He has been chairman of the Administrative Law Section of the 
Bar Association of the District of Columbia, 1957-58, and he has done 
much work in this field. 

We are glad to have you with us, Mr. Deale. I am going to put 
your biographical statement in the record at this point. 

(The document referred to is as follows:) 


VALENTINE B. DEALE 


Born Cleveland, Ohio, April 2, 1918; admitted to bar, 1942, Ohio; 1948, 
District of Columbia. Preparatory education, John Carroll University (A.B. 
1938) and the University of Notre Dame (M.A. 1939) ; legal education, Western 
Reserve University (LL.B., 1942). Fraternity: Order of the Coif. Western 
Reserve Law Notes Editor, 1941-42. Associate Attorney, Thompson, Hine & 
Flory, Cleveland, Ohio, 1942-48. Defense Counsel, International Military Tri- 
bunal for the Far East, 1946. Research Assistant to Secretary of Navy and 
Secretary of Defense James Forrestal, 1946-48. Attorney and Administrator, 
Mobilization Planning, Radio Corporation of America, Camden, N.J., 1948-52. 
Consultant on Government Procurement Matters, National Association of 
Manufacturers, Washington, D.C., 1952-538. Staff Director, Task Force on Pro- 
curement, Second Hoover Commission, 1954-55. Member: Bar Association of 
the District of Columbia (Director, 1958-59; Chairman Administrative Law 
Section, 1957-58); American Bar Association (Vice Chairman, Special Com- 
mittee on Office of Federal Administrative Practice Act, 1957—; Member, Council, 
Administrative Law Section, 1959-.). Lt. U.S.N.R., active duty, 1943-46). 


Source: Martindale, Hubbell (1960). 


Senator Carrotit. Now will you proceed. You can either speak 
from the cuff and put your statement in the record, or proceed as you 
wish. All right, Mr. Deale. 


STATEMENT OF VALENTINE B. DEALE, ESQ., WASHINGTON, D.C. 


Mr. Deate. Mr. Chairman, I have just a couple of initial remarks, 
and then I would proceed with my statement. 

I think in view of the hour, it might not be irrelevant to note that 
my statement is a relatively brief one. 

Secondly, as you know, Mr. Chairman, I saw Judge McDonald 
last evening about my statement, and I would like to express my 
appreciation for the counsel which he gave me with respect to it. 

While Judge McDonald recognized my own good faith, he noted 
possible misconstruction of my statement, which would place me in 
the role of an unfriendly or partisan critic. Thanks to him, I hope 
that this possible misconstruction will be avoided. 

I have made changes in the statement since last evening, for the 
truth is, and I tl hink that this is simply saying what is really 4 fairly 
obvious, there is an abundance of good will here, and I would like to 
include myself among those who havea great deal of good will toward 
this activity. Now I will proceed with my statement. 
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My name is Valentine B. Deale. I am a lawyer in private practice 
with offices at 829 17th Street NW., Washington, D.C. 

I am honored by your subcommittee’s invitation to submit testi- 
mony today along with fellow colleagues in American Bar Associa- 
tion work in the field of administrative practice and procedure. It is 
a pleasant distinction to be numbered among your selected witnesses. 

For my part, I would like to offer a few observations about the 
position of Congress and your subcommittee, in particular, with re- 
spect to the relatively new and fast growing political phenomenon of 
government by agencies. 

The American Bar Association has spelled out some of its thinking 
about the relationship between Congress and the administrative agen- 
cies in a policy resolution adopted at the midyear meeting of its 
House of Delegates on February 20-21, 1956. The substantive part 
of this resolution is brief enough and important enough to warrant 
reading here. It is as follows: 


Resolved, That the American Bar Association believes that there should be 
established within the Congress of the United States a Permament Committee 
on Administrative Procedure, duly authorized and directed, among other respon- 
sibilities— 

(a) To screen and study complaints concerning the procedures of the admin- 
istrative agencies in order to help insure fair play and due process. 

(b) To exercise continuous watchfulness over the Administrative Procedure 
Act and laws of like character, and to examine, appraise, and report on pro- 
posed legislation which would, directly or indirectly, affect such act and laws 
or the principles they embody, including any proposed departures or exemptions 
therefrom. 

(c) To determine whether the administrative agencies are complying with 
the requirements of the Administrative Procedure Act and laws of like charac- 
ter, and with the principles they embody, to the end that public and private 
rights may receive proper protection in accordance with constitutional require- 
ments and congressional policies. 


At the time of the organization meeting of the Judiciary Committee 
of this Congress, the principle of the foregoing resolution was carried 
forward directly to Chairman James O. Eastland in a telegram from 
the association’s representative, Mr. Donald C. Beelar. This telegram 
followed up an earlier conference which Mr. Beelar and I had had 
with Chairman Eastland about the need for a subcommittee such as 
yours. The text of Mr. Beelar’s telegram of January 26, 1959, to 
Chairman Eastland reads: 

In reviewing Senate Judiciary Committee structure may we earnestly urge 
your consideration of the view of the American Bar Association that there is 
need for a permanent subcommittee having continuing authority over agency 
procedure and practice matters of across-the-board common application among 
various departments and agencies of Government. Such new standing subcom- 
mittee should be provided ample staff for the purpose among others of conduct- 
ing comprehensive fact-finding inquiries for broad reappraisal of basic fairness 
and efficiency of agency proceedings, adequacy of guidelines for maintaining 
congressional control over agency lawmaking functions, need for improving 
standards of conduct by and before agencies, and minimizing undue delay and 
expense of agency hearings. Several bills on these subjects assigned to the 
judiciary could properly be given to such standing subcommittee. 

The record is clear that the American Bar Association is behind the 
purpose of your subcommittee 100 percent and further that it will 
welcome every opportunity to lend a helping hand to your subcom- 
mittee’s forward progress. Before your subcommittee was in existence 
the bar spoke out for the establishment of such a group; the bar was 

63196—61——8 
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present, as it were, at your subcommittee’s birth; and it has deter- 
mined upon a policy of giving assistance to your subcommittee and 
of cooperating with it ona continuing basis. 

The underlying rationale of the bar’s position deserves a word or 
two of comment. When one delegates power, one has a responsibility 
to see to it that the power is properly used. Congress is ultimately 
responsible for the exercise of powers which it gives to others. While 
it is certainly true that an administrative agency which receives dele- 
gated powers from Congress has itself a real responsibility to use its 
powers in the right way, there is still a residuary responsibility on 
Congress part to see to it that delegated powers are used properly. 
Congress cannot free itself from fundamental responsibility. It can- 
not delegate away ultimate obligations. 

Nevertheless, it would appear that until recently, with respect to 
the administrative process, Soaieeei inclined toward the practice of 
delegating and forgetting. Thus the passage of Senate Resolution 61 
and the creation of your subcommittee at the beginning of this Con- 
gress were regarded as salutory legislative action. Systematic review 
was provided for. Inventorying of the strengths and weaknesses of 
the administrative process was made possible in a sensible fashion. 


In the words of the Senate resolution, your subcommittee was 
authorized— 


to make a full and complete study and investigation of administrative practice 
and procedure within the departments and agencies of the United States in the 
exercise of their rulemaking, licensing and adjudicatory functions, including 
a study of the effectiveness of the Administrative Procedure Act, with a view to 
determining whether additional legislation is required to provide for the fair, 
impartial, and effective performance of such functions. 

The breadth of this authority leaves nothing to be desired. The 
only remaining question is how has the authority been used. What 
has the subcommittee done? What are its prospects of accom- 
plishment ¢ 

There is no doubt but that the very existence of the subcommittee 
has generated great expectations. Perhaps the expectations have been 
too great. During the 22 months of its life, the subcommittee has 
had several bills of major importance referred to it. Of these bills, 
which are listed on page 10 of the subcommittee’s May 25, 1960, 
report, hearings were held on S. 2374 and title I of S. 600. ‘On no 
bill has the subcommittee forwarded a judgment to its parent Com- 
mittee on thhe Judiciary. However, with extensive staff study be- 
hind it, the hope for the future is that the subcommittee will in the 
next Congress step up the tempo of its decisionmaking process and 
report out needed legislation which we all look forward to. 

Senator Carroxu. I didn’t understand what you had reference to 
at the outset, that you want to be looked upon as a friend of the 
committee. 

This committee is not immune from criticism. We get all kinds 
of criticism. In my business I have had lots of it. You have asked a 
question: What has the subcommittee done? What are the prospects 
of its accomplishment ? 

Frankly, I can’t tell you precisely. We are going to examine each 
piece of legislation that comes before us, and T am sur prised really 
that having listened here all day you who know the functions of this 
committee and the work that it has done through the months 
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Mr. Deate. I am sorry, I didn’t hear you. 

Senator Carrouu. This is a criticism of the committee as to whether 
the committee should immediately report out title I of S. 600, and 
should immediately report out S. 1070? 

This whole thing has been under consideration for years. President 
Eisenhower appointed Judge Prettyman 7 years ago. Nothing has 
come of it. 

They had a panel survey of the Federal Power Commission 7 years 
ago. Westart with a small committee. 

I know you have mentioned the resolution of the committee. I 
drafted the resolution. The chairman of the Senate Judiciary Com- 
mittee, Senator Eastland, has asked me to take over bills that have 
been gathering dust here for 2 or 3 years. 

I ask Mr. Beelar and Mr. Benjamin how long have you had S. 600 
before the Senate; 2 or 3 years? And they were trying to find some- 
body to take over this workload. 

Frankly I did not want to do it. 

What we have done is take a group of men who have studied ome 
week after week, month after month. We are not in the sausage busi- 
ness. We don’t grind out legislation. 

This is one of the most difficult fields that I have ever been in. I 
just want to make the record clear, as I said at the outset. You have 
heard the testimony today. It took us until June to get the reports. 

The bar association has had the reports since June, and you haven’t 
reported back yet, and you won’t get a report to help us for another 60 
days. So maybe the entire bar association itself is not free from 
criticism, unless they expect to draft a bill, come before the committee, 
hand it to us and say “Here it is; pass it.” 

This committee will not function in that fashion, assure you. You 
may proceed. 

Mr. Deate. Thank you, Mr. Chairman. 

Recently there have been two significant steps taken by way of aim- 
ing toward improvement of the administrative process. I refer to 
President Eisenhower’s action this summer with respect to setting up 
« new President’s Conference on Administrative Procedure and to 
President-elect Kennedy’s appointment this month of Dean James M. 
Landis to study agency problems. Certainly, the recognition by both 
the outgoing and the incoming Chief Executive that the administra- 
tive process deserves special attention should provide this subcom- 
mittee with additional incentive to move ahead with the very impor- 
tant work which it has been authorized to undertake. If there is ever 
a suitable time to develop and champion constructive legislation in the 
field of administrative procedure and practice, it is now. My col- 
leagues from the American Bar Association have delineated areas 
where legislation is needed. My plea, with which I conclude, is that 
of the old Romans—Carpe Diem ! 

I thank you. 

Senator Carroty. I thank you, Mr. Deale. The proceedings will 
resume tomorrow morning. Are there any questions? The hearings 
again will take up at 10 o’clock in the morning, and our first witness 
will be Roger Jones, the Chairman of the Civil Service Commission, 
and Prof. Walter Gellhorn, of Columbia University. 
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We are glad to have had the members of the American Bar Asso- 
ciation here. I thank you very much, gentlemen. 
(Prepared statement of Mr. Deale is as follows :) 


i STATEMENT BY VALENTINE B. DEALE, EsqQ.' 

My name is Valentine B. Deale. I am a lawyer in private practice with 
offices at 8389 17th Street NW., Washington, D.C. 

I am honored by your subcommittee’s invitation to submit testimony today 
along with fellow colleagues in American Bar Association work in the field of 
administrative practice and procedure. It is a pleasant distinction to be 
numbered among your selected witnesses. 

For my part, I would like to offer a few observations about the position of 
Congress and your subcommittee, in particular, with respect to the relatively 
new and fast growing political phenomenon of government by agencies. 

The American Bar Association has spelled out some of its thinking about the 
relationship between Congress and the administrative agencies in a_ policy 
resolution adopted at the midyear meeting of its house of delegates on February 
20-21, 1956. The substantive part of this resolution is brief enough and im- 
portant enough to warrant reading here. It is as follows: 

“Resolved, That the American Bar Association believes that there should be 
established within the Congress of the United States a permanent Committee 
on Administrative Procedure, duly authorized and directed, among other 
responsibilities, 

“(a) To screen and study complaints concerning the procedures of the admin- 
istrative agencies in order to help insure fair play and due process. 

“(b) To exercise continuous watchfulness over the Administrative Procedure 
Act and laws of like character, and to examine, appraise, and report on proposed 
legislation which would, directly or indirectly, affect such act and laws or 
the principles they embody, including any proposed departures or exemptions 
therefrom. 

“(e) To determine whether the administrative agencies are complying with 
the requirements of the Administrative Procedure Act and laws of like character, 
and with the principles they embody, to the end that public and private rights 
may receive proper protection in accordance with constitutional requirements 
and congressional policies.” 

At the time of the organization meeting of the Judiciary Committee of this 
Congress, the principle of the foregoing resolution was carried forward directly 
to Chairman James O. Eastland in a telegram from the association’s representa- 
tive, Mr. Donald C. Beelar. This telegram followed up an earlier conference 
which Mr. Beelar and I had had with Chairman Eastland about the need for 
a subcommittee such as yours. The text of Mr. Beelar’s telegram of January 26, 
1959, to Chairman Eastland reads: 

“In reviewing Senate Judiciary Committee structure may we earnestly urge 
your consideration of the view of the American Bar Association that there is 
need for a permanent subcommittee having continuing authority over agency 
procedure and practice matters of across-the-board or common application among 
various departments and agencies of Government. Such new standing subcom- 
mittee should be provided ample staff for the purpose among others of con- 
ducting comprehensive factfinding inquiries for broad reappraisal of basic fair- 
ness and efficiency of agency proceedings, adequacy of guidelines for maintain- 
ing congressional control over agency lawmaking functions, need for improving 
standards of conduct by and before agencies, and minimizing undue delay and 
expense of agency hearings. Several bills on these subjects assigned to the 
Judiciary could properly be given to such standing subcommittee.” 

The record is clear that the American Bar Association is behind the purpose 
of your subcommittee 100 percent and further that it will welcome every 
opportunity to lend a helping hand to your subcommittee’s forward progress. 
Before your subcommittee was in existence the bar spoke out for the establish- 
ment of such a group; the bar was present, as it were, at your subcommittee’s 
birth; and it has determined upon a policy of giving assistance to your sub- 
committee and of cooperating with it on a continuing basis. 


1 American Bar Association—Chairman, Committee on Permanent Congressional Com- 


mittee on Administrative Procedure (1959—) ; Council member, Administrative Law Sec- 
tion (1959-). 
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The underlying rationale of the bar’s position deserves a word or two of com- 
ment. When one delegates power, one has a responsibility to see to it that the 
power is properly used. Congress is ultimately responsible for the exercise of 
powers which it gives to others. While it is certainly true that an administra- 
tive agency which receives delegated powers from Congress has itself a real 
responsibility to use its powers in the right way, there is still a residuary respon- 
sibility on Congress’ part to see to it that delegated powers are used properly. 
Congress cannot free itself from fundamental responsibility. It cannot dele- 
gate away ultimate obligations. 

Nevertheless, it would appear that until recently, with respect to the adminis- 
trative process, Congress inclined toward the practice of delegating and for- 
getting. Thus the passage of Senate Resolution 61 and the creation of your sub- 
committee at the beginning of this Congress were regarded as salutary legislative 
action. Systematic oversight was provided for. Inventorying of the strengths 
and weaknesses of the administrative process was made possible in a sensible 
fashion. 

In the words of the Senate resolution, your subcommittee was authorized ‘to 
make a full and complete study and investigation of administrative practice and 
procedure within the departments and agencies of the United States in the exer- 
cise of their rulemaking, licensing, and adjudicatory functions, including a 
study of the effectiveness of the Administrative Procedure Act, with a view to 
determining whether additional legislation is required to provide for the fair, 
impartial, and effective performance of such functions.” 

The breadth of this authority leaves nothing to be desired. The only re- 
maining question is how has the authority been used. What has the subcom- 
mittee done? What areits prospects of accomplishment? 

There is no doubt but that the very existence of the subcommittee has gen- 
erated great expectations. Perhaps the expectations have been too great. During 
the 22 months of its life, the subeommittee has had several bills of major im- 
portance referred to it. Of these bills, which are listed on page 10 of the 
subcommittee’s May 25, 1960, report, hearings were held on S. 2374 and title I 
of S. 600. On no bill has the subcommittee forwarded a judgment to its parent 
Committee on the Judiciary. However, with extensive staff study behind it, 
the hope for the future is that the subcommittee will in the next Congress step 
up the tempo of its decisionmaking process and report out needed legislation 
which we all look forward to. 

Recently there have been two significant steps taken by way of aiming 
toward improvement of the administrative process. I refer to President 
Eisenhower's action this summer with respect to setting up a new President’s 
Conference on Administrative Procedure and to President-elect Kennedy’s ap- 
pointment this month of Dean James M. Landis to study agency problems. 
Certainly, the recognition by both the outgoing and incoming Chief Executive 
that the administrative process deserves special attention should provide this 
subcommittee with additional incentive to move ahead with the very important 
work which it has been authorized to undertake. If there is ever a suitable 
time to develop and champion constructive legislation in the field of administra- 
tive procedure and practice, it is now. My colleagues from the American Bar 
Association will delineate areas where legislation is needed. My plea, with 
which I conclude, is that of the old Romans—Carpe Diem! 
work which it has been authorized to undertake. If there is ever a suitable 
I thank you. 


(Whereupon, at 5:30 p.m., the committee recessed to reconvene at 
10 a.m., Wednesday, November 30, 1960.) 
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WEDNESDAY, NOVEMBER 30, 1960 
U.S. Senate, 


SUBCOMMITTEE ON ADMINISTRATIVE PRACTICE AND 
PROCEDURE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a.m., in room 
2228, New Senate Office Building, Senator John A. Carroll (chair- 
man of the subcommittee) presiding. 

Present: Senator Carroll. 

Also present: James M. Landis; Joseph M. McDonald, chief coun- 
sel; Carlile Bolton-Smith, assistant counsel; Carl W. Berueffy, as- 
sistant counsel; Alfred B. Fitt, assistant counsel; Cornelius B. Ken- 
nedy, minority counsel, and Paul Shriver, consultant. 

Senator Carrotit. The committee will come to order. 

I understand our first witness this morning is Prof. Walter Gell- 
horn. Is Mr. Gellhorn here, please? 

Mr. GELLHoRN. Yes, sir. 

Senator Carroty. Will you come forward, please? It is good to see 
you again after this long period of time. 

Mr. GettHorn. Thank you, Senator. It is a pleasure for me. 

Senator Carrot. Walter Gellhorn is an educator and has a very 
long and distinguished record, a summary of which I am going to 
place in the record at this point. 

You have been law secretary to U.S. Supreme Court Justice Harlan 
F. Stone. You have a very long and excellent record. 

Mr. Gellhorn and I would together in the OPA years ago, when 
he was regional counsel of the New York area, and I was regional 
counsel of the Rocky Mountain area. 

(The biographical sketch referred to follows :) 


WALTER GELLHORN 


Educator; b. St. Louis, Sept. 18, 1906; A.B. Amherst, 1927, L.H.D., 1951; 
LL.B., Columbia, 1931; Law sec. to U.S. Supreme Court Justice Harlan F. Stone, 
1931; admitted N.Y. bar, 1932; atty., Office of Solicitor General, U.S. Dept. 
of Justice, 1982-33; member faculty of law Columbia University since 1933, also 
faculty of political science since 19387. Member N.Y. State pub. works advisory 
board 1935; regional attorney, U.S. Social Security Bd., 1986-38; dir. attorney 
general’s com. on administrative procedure 1939-41; dir. of research N.Y. Law 
Soc., 1941; asst. general counsel and regional attorney, Office of Price Admin- 
istration, 1942-48; spl. assistant to secretary of Interior, 1943-44; vice chairman 
Nat. War Labor Board, 2d Region, 1944-45; chmn. 1945; visiting professor 
University of Manchester, England, 1951. Awarded Henderson Memorial Prize, 
1946 (co-winner), Goldsmith award 1951. James Scholer, lecturer, Johns Hop- 
kins University, 1941; Edward Douglass White, lecturer, Louisiana University, 
1956. Member Nat. Acad. of Arbitrators, Am. Soc. Pub. Administration, Alpha 
Delta Phi (pres. 1955-57), Phi Beta Kappa, Phi Delta Phi, Author: Admin- 
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istrative Law—Cases and Comments, 1940 (4th edit., 1960) ; Federal Admin- 
istrative Proceedings, 1941; Security, Loyalty and Science, 1950; Children and 
Families in the Courts, 1954; Individual Freedom and Governmental Restraints, 
1956; (with others): Civil Liberties Under Attack, 1951; The States and Sub- 
version, 1952; and others, Editorial board, The American Scholar, 1951-56. 
Editor monographs Federal administrative agencies (for attorney general’s 
committee on administrative procedure), 1940 and 1941. Home: 186 E. Palisade 
Ave., Englewood, N.J. Office: Columbia University, New York, N.Y. 


Senator Carrott. We are very happy to have you with us this 
morning. 
Will you tell us what you are doing now, I mean, what is your title? 


STATEMENT OF WALTER GELLHORN, BETTS PROFESSOR OF LAW, 
COLUMBIA UNIVERSITY SCHOOL OF LAW 


Mr. GetitHorn. I am a member of the law faculty at Columbia 
University, Senator, Betts professor of law. 

Senator Carroti. And your specialty in the field of law is admin- 
istrative law, is it not? 

Mr. Getinorn. So far as I can be said to have a specialty. 

Senator Carroti. Will you give us your opinion this morning on 
the subject we have been discussing? You know the subject we have 
been discussing, do you not? 

Do you have a prepared statement or do you want to speak extem- 
poraneously ? 

Mr. Getituorn. Unfortunately, I do not have a prepared statement, 
Senator Carroll. 

If I may, I will just wander and let you interrupt me when I seem 
to be wandering too far. 

Senator Carrotu. Please do. 

You know what the issues are, what we are seeking to do. I do not 
know whether you were present yesterday or not. 

Mr. Gettnorn. Unfortunately, I was not, but I had the oppor- 
tunity of speaking to Judge McDonald briefly this morning and found 
out about your session yesterday. 

I would like to s say at the outset, if I may, that I am delighted that 
your subcommittee is proceeding in the deliberate way it is in this 
extremely complex area where sometimes oversimplification is a grave 
danger. 

I understand that at times people are eager to get something done, 
but, and in my own judgment, it is much more important to be sure 
that what one does do fits the situations with which the subcommittee 
is concerned rather than simply having some broad-scale approach 
which might have some unintended consequences. 

From 1939 to 1941 I had the privilege of serving as the Director of 
the Attorney General’s Committee on Administrative Procedure 
which, as you will recall, made a study of the bulk of the Federal agen- 
cies that affected people outside the Government, either by adjudica- 
tion or rulemaking. 

That was a very humbling experience to me because I think every 
preconception that the members of the Committee and I began with 
seemed to evaporate in the light of exposure to the realities of the 
problems of one branch or another of the establishment. 
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I remember very well at one of the first meetings of the Committee 
we had a discussion as to whether there were not some general proposi- 
tions that one could safely say applied to every administr ative agency. 

Judge Groner, who used to be the chief justice in the District of 
Columbia Circuit, and was a member of the Committee, said: 

I can think of one thing that we would all agree would apply to every admin- 


istrative agency in Government, and that is that hearings should be open and 
publie. 


All of us said: 


Absolutely, Judge. You have put your finger on one safe bet anyway. 


Then, a few months later we were studying the Federal Deposit 
Insurance Corporation, and we quickly learned that if you did have 
open and public hearings when a bank was thought to be engaging in 
unsound banking practices it would be entirely ruinous to the bank 
long before the hearing was concluded. So even that generally did 
not hold up in the light ‘of experience. 

That type of experience makes me awfully glad that your commit- 
tee is proceeding as it is to get a broad view of the facts rather than 
proceed on the basis of some general conceptions. 

Senator Carron. I must be frank with you. We have been sub- 
jected to some criticism, minor, that we have not come out with some 
legislation in this field. 

‘We started here with the concept that there had been so much hue 
and ery in the ethical field, I call it, the ethical side of this, that we 
began our committee hearings on S. 2374 which was to establish crimi- 
nal sanctions in certain types of ex parte influences. 

As we got into it, we formed certain tentative opinions. Our opin- 
ions now are buttressed by the ABA itself which has been working 
on this thing for years. In this field we found that one group will 
place emphasis on one area, and another group in a different area. 
President Eisenhower has had a group study of this for 7 years, and 
there is no great change that I can see anywhere along the line. This 
is no criticism of the study. 

Another study is to be made, the conference proposal, and I have 
commended Judge Prettyman, because I sort of like the idea that at 
least if we can stimulate some public interest in this, perhaps, we can 
achieve something. 

But as I read the various reports and statements appearing in the 
various law reviews we want some provocative thinking. We are 
going to have Mr. Hector here ina day or so. We are for something 
that is provocative, that develops some provocative thinking, in this 
field. 

Z have read all the congressional reports investigating these agencies 
for years, and I cannot see any change in anything that has been done, 
any substantial change. 

I want you to have at us this morning and give us what you think we 
should consider; where we are in this field, where we are going and 
what we ought to do. 

Mr. Getinorn. I am afraid I am going to be guilty of the very 
thing that I have expressed concern about, and that is overgenerali- 
zation. But let me start off and see if I can give some point to my 
generalities. 
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The first generality I would like to state is my strong belief that the 
adjudicatory procedure is, perhaps, too heavily relied on already in 
our Federal administrative structure, and that rather than compel its 
continued and extended utilization we ought to rethink what the 
purposes of procedures are. 

I am struck, for example, by the fact that the Civil Aeronautics 
Board, in deciding whether there is or is not need for additional air 
service between the Pacific coast and the Atlantic coast, has to carry 
on its proceedings as though it were the trial of a tort action, with a 
neatly framed issue and with easily identified adversary parties. 

I think that the adversary method of litigation that we have devel- 
oped in this country is a wonderful system for finding out who did 
what and with what and to whom. I agree that there are adjudica- 
tory facts that can best be brought out by that technique. 

In an effort to be sure that everyone does have his information and 
lis views before the agency, I think that we have simply abused that 
particular process. 

The choice does not seem to me, as it does to some of my friends at 
the bar, to be between adjudicatory procedures or no procedures at all. 

In just such a thing as I have instanced, the determination of 
whether or not there should be additional air routes between one sec- 
tion of the country and another, clearly there ought to be extensive 
consultation, extensive consideration of all of the economic and policy 
views that people might have, reception of all the information that 
people might want to give; but I do not think that you can aline the 
issues in neatly opposing segments as you can in the ordinary trial of 
an issue of fact. 

One of the things that worries me a little bit about the furor of the 
last couple of years about consultation, off-the-record discussion and 
so on, is that in a way consultation, investigation, conversation may 
well be a more suitable means of getting information about some of the 
issues than a trial type of hearing. 

When the consultations are over, when an agency has made its 
studies, when it has made its own ex parte inquiries, when it has made 
its own statistical analyses, when it has got all the data that it thinks 
would bear on the issue, then, if not before, people should have a 
chance to talk about the soundness of the conclusions reached by the 
agency, the adequacy of its data, whether or not the agency has mis- 
conceived the issues, or has overlooked something that should have 
been taken into account. But that is very different from a trial in 
the manner that the lawyers are accustomed to thinking of trials. 

There is one procedure that I would urge your committee to examine 
as a possible springboard for development of this idea. 

The Interstate Commerce Commission in connection with dividing 
rates on the carriage of goods that go partly by rail and partly by 
water, has a procedure that I think is called a provisional order pro- 
cedure—I am not sure of my nomenclature—but in any event, the 
essence of it is this: 

The Commission, on the basis of submissions to it, and its own 
study of the situation, makes a proposed order, and indicates the basis 
for the order. Then, if there is a request, the affected persons, the 
affected carriers or communities or shippers, so far as I know, may 
have a hearing on the provisional order. 
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In most instances, as I gather, the preliminary study has been suffi- 
ciently comprehensive so that the order can become effective without 
the necessity of a long-drawn-out and costly hearing. But in any 
event the opportunity is given. 

Some elaboration of that type of procedure seems to me to hold 
seeds of promise that I do not find in the ordinary courtroom type 
of proceeding. 

If I may go on to another topic, I should like to talk next about 
mechanisms of oversight of the administrative agencies, informed 
critics of the administrative process, if you will. 

I have nothing against the traditional institutions of review. I do 
not mean to suggest that, on some doctrinal ground, I am opposed to 
judicial review of final administrative actions. 

I am skeptical about its utility in all circumstances. It is a very 
costly device and, therefore, only nominally available to people unless 
substantial interests are involved. Moreover many of the things that 
people feel very strongly about and are of great importance to them 
and to the community, perhaps do not give rise to justiciable 
controversies. 

I refer to such things as the letting of public contracts. In the 
aggregate, public contracting is a much more significant device for 
control of business and private interests than is public regulation. I 
do not say that scientifically, but as a matter of impression. 

Many of the benefactory things that you, Mr. Chairman, and I used 
to be concerned about in our social security days infrequently give rise 
to justiciable controversies, though nevertheless matters of great 
moment, to the individuals affected. 

In short, I think, judicial review just has inherent limitations and 
cannot be relied on as the sole salvation, the sole protector, against the 

ossibility of administrative mistake or administrative abruptness, 
ad manners, and what not. 

As for congressional review, and I say this with deference and 
diffidence, it seems to me that that is likely to be an inefficient mecha- 
nism because you gentlemen have so many things to which you have 
to be attentive that you cannot be very continuously attentive to the 
administrative process in most agencies, in any event. 

In any event there are other more fruitful ways for Senators and 
Representatives to spend their time than pursuing a conflict as to 
whether an administrator had or had not lchiveed himself as Lord 
Chesterfield would have in some particular circumstance. 

Now, that leads me to speculate as to whether it would not be whole- 
some for your committee to give really sustained consideration to 
proposals that have been put forward from time to time for the crea- 
tion of a new governmental agency, however it might be called, Office 
of Administrative Procedure being the title that was suggested in 
1941 by the Attorney General’s Committee on Administrative Pro- 
cedure. Other people give it different titles. 

That proposal, if I may say so, has until now not been taken seriously 
enough. It is not spectacular, 1 have to concede that. 

It involves the creation of more bureaucratic paraphernalia, and I 
understand why that is not a popular thing with ieuclahet And yet 
I am rather inclined to think that the greatest hope for continuous 
contribution to improving the administrative process lies right there. 
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I understand that Mr. Benjamin testified before you yesterday, 
Senator. 

Senator Carroty. Yes; on 8. 1070. 

Mr. GeLityorn. Mr. Benjamin was making a study of the admin- 
istrative process in New York State at the very same time that the 
Attorney General’s Committee on Administrative Procedure—— 

Senator Carroty. I think Mr. Benjamin is here, if I am not mis- 
taken. Yes, he is here this morning. 

Mr. Geutiyorn. Yes. He studied the problems of the state ad- 
ministrative process at the very time that the Attorney General’s 
Committee was studying the Federal process. Quite independently 
of the Attorney General’s Committee—There was no prior discus- 
sion of the matter or exchange of ideas on this topic—quite inde- 
pendently he also rec ommended the creation of what he described 
as the division of administrative procedure to be an arm of the 
New York government, with the function of keeping an eye on the 
way the administrators in the State behaved themselves. 

Such an office, as 1 see it, would have a number of valuable func- 
tions that are worth, perhaps, identifying briefly, if I won't bore you 
by pursuing this line. 

Senator Carroitu. May I ask a question ? 

Mr. Getunorn. Certainly. 

Senator Carroui. Is this, in your thinking, along the lines of title 
I of S. 600 which has been recommended by the bar ? 

Mr. GetiHorn. I have not pursued the terms of the bill in great 
detail, Senator. 

Senator Carroiui. I wonder if counsel will explain it briefly. 

Mr. Geituorn. I have it before me and, of course, the bill does 
provide for such an office. But I do not want to speak about a par- 
ticular proposal. 

Senator Carrouu. Yes. 

Mr. GetiuHorn. I would rather speak about what seemed to me to 
be the valuable activities that ought to be entrusted to such an office 
however and wherever it might be constituted. 

Senator Carrott. How much power do you think such a man ought 
to have? 

Mr. Geiunorn. I think that the director of that office should be 
a person of great stature and significant power, with the capacity to 
obtain all papers and files bearing on any matters that he was con- 
cerned with looking into; and, indeed, I would go so far as to con- 
sider conferring on him the authority, if he thought it neede d, of 
going to court, presenting the case of an individual complainant who 
might himself be unable to press a matter through the courts. Actu- 
ally I do not think there would be much occasion to do that. 

The parallel that I have had in mind, and that has impressed me 
a great deal in recent years, is a Scandinavian institution. 

‘All four of the Scandinavian countries have the services of a high- 
ranking government official who receives the highest salary of any- 
body in the government, the same salary as the chief justice. He 
is called the Ombudsman, but I think all that re sally means is com- 
missioner, I will interpret it as meaning civil commissioner. In all 
of those countries, the civil commissioner does have the power to 
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look into administrative conduct of particular cases or to make sug- 
gestions about how a problem should be handled. 

He has developed such significant prestige that while he possesses 
— to ask a court to reinforce his recommendations, in the last 

ear for which I was able to get figures in Sweden, where the institu- 
tion is best established, only ‘10 matters were taken to court. ‘These 
proceedings were launched quite specifically for the purpose of ob- 
taining a sort of public reprimand; that was the purpose of the 
proceeding. 

He is regarded as a person who knows what he is up to, a man of 
probity and wisdom, and people are interested in knowing and acting 
on his views. 

Now, our own Federal establishment obviously has operations of 
much larger dimensions and much greater complexity than, I ~~ 
exist in any one of the smaller Scandinavian countries. Hence I do 
not suggest that one can simply transplant an institution that has 
worked, let us say, in Finland and expect it in all its details to fit our 
needs. 

But we do have some needs that are comparable with the things that 
the civil commissioner in those countries does. 

I think, for example—and Mr. Benjamin, I may say, thought this 
also not only at the time of his report but he has expressed these sen- 
timents on later occasions—I think that the head of our office of 
administrative procedure, if we were to have one, ought to continue 
on a permanent and somewhat detailed basis an objective appraisal 
of procedures that affect the public at large. 

There is nothing immutable about procedures. We know in our 
own professional lifetimes how procedures in the courts have changed 
in the light of experience. So even if your committee made a perfect 
report at the conclusion of its deliberations, and everyone were to 

agree we had the best possible thing for today, there is no assurance 
at all, of course, that tomorrow we would not want to make some 
changes. 

We citizens cannot expect that a committee like yours will spring 
into being every minute. We need something more continuous. It 
would be a desirable thing, in my estimation, to have a continuing 
body concern itself with problems of judicial review as well as prob- 
lems of administrative procedure. 

If I may digress for just half a second, one of the things that 
interests me as a student, Senator, is that a judicial decision in a 
matter of administrative procedure so often has very little carryover 
from one agency to another. That is to say, if you have a case 
involving the administration of the Packers and Stockyards Act, it 
may have some bearing upon SEC procedures or NLRB procedures. 
But it seems to me that, by and large, things stay within the compart- 
ment in which they started. An office administrative procedure, 
I believe, might be in a position to point the moral for agencies, the 
implications of a decision involvi ing one of them, bring those implica- 
tions home to another. 

Senator Carrott. Do you think in terms of this administrative 
oflicer or would the experience in these countries that you have ex- 
amined, the procedures, lead you to think that the administrative 
officer would be able to expedite the handling of cases? 
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Mr. Ge.inorn. I think that ought to be one of the fruits of his 
counseling. 

I think he would have a large function as a technical adviser to 
agencies concerning their procedural problems. 

Sometimes they ‘themselves recognize they have problems. But, 
as one who has himself at times been an administrator, I am aware 
of the fact that one may get so caught up in day-to-day issues that 
he does not have a chance really to stand off and look at his operations 
in a critical manner and in an imaginative manner, and devise some- 
thing better. 

Senator Carrot. Should he be a part of the executive branch or 
an arm of the Congress, like the Comptroller General ? 

Mr. GELLHORN. Perhaps out of ignorance, I have not got the warm- 
est love for the institution of the ‘Comptroller General, and I hesi- 
tate to suggest something that is drawn in exactly parallel terms. 

I have thought of the Office of Administrative Procedure as being 
a person who “might, on occasion, have reason to make suggestions 
to the executive branch and, on other occasions, to have suggestions 
that would be of interest to the legislative branch of the Government. 

I do not quite know organizationally how to state him. He should 
be genuinely independent in the sense that it would be his work that 
was expected to go forward without direction by the President to 
do something or not to do something. 

Senator Carrott. Would he have overall jurisdiction in the sense 
of all agencies, not only the independent regulatory bodies? 

Mr. GeLLHoRN. I do not myself see why that would not be a de- 
sirable thing. 

I recognize that when one begins something new one may want to 
do it delicately and on a piecemeal basis rather than on a compre- 
hensive basis. 

To me there is no difference in quality between the administrative 
problems of the Department of Agriculture in connection with its 
enforcement of regulatory statutes or the Federal Power Commission 
in its enforcement of regulatory statutes. 

I would think that one would be as likely to learn from the other, 
whether it was called a department or a commission. 

So I personally do not put much stock in that dividing line between 
the independent agencies and the executive departments. 

Senator Carroty. To go back to the Comptroller General for a 
moment, you see, as an arm of the Congress he has great power to 
investigate, and his investigations are very helpful to the Congress 
to show abuses in many fields. It is constructive criticism which the 
Congress pays attention to and, therefore, it will make the executive 
pay attention to it, because we handle the purse strings or we are 
supposed to. I say they pay attention; or they should pay attention. 

n the military we have the concept of an Inspector General. 

Mr. GetitHorN. Yes. That seems to me to be a parallel concept, 
very clearly. 

Senator Carroiu. If we could have an administrative officer who 
is just not a figurehead, but had the power to do things, and he had 
a staff. I quite agree with you that I think that the Congress will 
continue to hold its oversight function on the regulatory bodies, par- 
ticular committees having primary jurisdiction under the Senate 
rules ; under the House rules ne get it by resolution. 
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But I think we have got to be realistic and practical. The Congress 
is not about to abdicate this field. 

Mr. GeLLuorn. Well I would not think of an abdication, Senator. 
I cannot think of any way to make Congress abdicate, so even if 

Senator Carro.u. As I read the reports, I can assure you they would 
not. 

Mr. GeLiyorn. Even if there were such an office, I would not expect 
that Members of Congress would lose their interest in government. 

However, I should think that on occasion it would be a great com- 
fort to be able to refer to the Office of Administrative Procedure for 
appropriate inquiry and action a letter from a constituent who said, 
“Why the devil is such and such an agency taking so long to consider 
my case,” and things of that ty 

‘Of course, I have never had the privilege of being a Senator. Maybe 
that type of agency-chasing is more fun than I think it is. 

Senator Carrot. One of the reasons why we began the considera- 
tion of S. 2374, first; we have in mind, as Senator Douglas pointed 
out, that many men who hold these posts do not know what the pit- 
falls are, and they do not know what the rules of the games are and, 
therefore, if they had a statute to lean upon they could say, “Mr. Pri- 

vate Citizen or your counsel, or Mr. White House, or Mr. Congress, 
I can’t talk to you about this. This is a violation of the law.” 

This is our concept. He has something to lean on. This is the 
point made by Senator Douglas, and this is the point sustained by 
John Randall, who was then president of the American Bar Asso- 
ciation. 

If I may: at this point, explore this a little bit, if we may: This idea 
of administrative officer, I believe if he had full authority, overall 
jurisdiction, would probably be under the executive branch because 
the regulatory bodies are few compared to those agencies which are in 
the executive branch. 

Certain basic problems are presented. What are we going to do 
about this backlog of cases ? This is one. 

What are we going to do about the turnover of Government em- 
ployees that is so rapid, and I am now referring to the independent 
agencies. 

I think the turnover, at least at the top level, is quite pronounced 
in some of the other agencies. It seems to me that we have to 
strengthen the machinery rather than talk about procedural defects 
at this time. 

Mr. Getiuorn. I wholeheartedly agree with you on that, Senator. 

Indeed, that was one of the things that I had in mind to talk about. 
I would be very happy to talk about it now. 

Senator Carrotu. I would like to have your comments. 

Should we transfer all of this policymaking as is recommended by 
some, into the executive branch? 

Should we have separate administrative tribunals? This is a part 
of our consideration. 

Mr. GeLiHorn. I have not myself found a persuasive demonstra- 
tion that they should be abandoned. 

Many of the activities that are engaged in by the separate admin- 
istrative agencies really do require the integrated approach that they 
take. There is relationship between rulemaking, adjudication, and 
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Management in many areas. In terms of i politics al theorist’s imag- 
ination this may not be the way the structure of government should 
look, but I feel that it is a sensible function approach. 

You spoke of backlogs and turnover in personnel as a problem. I 
heartily agree that they are problems. 

As to part of that proble m, I am not sure that it cannot be traced 
to the Congress itself. Some of the agencies, in my estimation, are 
now and have been badly undermanned for the work that they are 
expecte d to do, 

[ shall not bore you with statistical analyses, although some years 
ago I did analyze the workloads and appropriations of some of the 
agencies. I found that as workload went up, appropriations and 
personnel were going down because of hostility toward a particular 
agency at a partic ‘ular moment. 

Then, of course, the backlog grew larger. When that happened, 
critics of the agency said, “Isn’t that a terrible agency? Look at the 
size of its backlog.” 

You cannot always put the blame on the agency that cannot keep 
up with its work. 

I might mention, as a footnote to the appropriations problem, that 
the independent regulatory agencies are not so terribly costly. 

About 5 years ago, I think it must be, some of my students at 
Columbia raised a question with me whether the cost of the regulatory 
bureaucracy was not bankrupting the country. At that time I looked 
up the current appropriations and added them together, and found 
that the total sum for all six of the independent regulatory agencies 
in that year came to a little bit less than the cost of a destroy er. 

Nobody felt that having a destroyer bankrupted us, and six agencies 
equalling one destroyer seemed to me to be something that the national 
economy could survive. 

So we are not talking of a major amount when I say that on some 
occasions there ought to be a little more rational approach to the 
appropriations problem. 

As to attracting and retaining able top personnel, that is surely a 
major problem. 

People have said, and justly, that regardless of procedures, regard- 
less of system, if you do not have good people to do the administer ing 
you are not going to accomplish anything anyway, and if you do have 
good people you do not have to worry abut the procedures. It is one 
of those circular types of arguments. 

I do not know how to attract and retain the right sort of person. 
Surely salary alone is not the answer. I think that dignity : and prestige 
and an awareness that civil administrators are worthy of public re- 
spect, as military administrators have public respect, would be whole- 
some. 

I do not know whether Congress can decree that people should have 
respect for bureaucrats, but I think that until a man can make a career 
in government and can hope to attain the sort of respect that Commis- 
sioner Eastman did in his day, it is going to be hard to keep people 
in government. 

So far as the policymaking is concerned, Senator—this is an easy 
thing to say and a hard thing to document—I feel that at times Con- 
gress has not done everything that it itself could do in making policy 
for some of the agencies, 
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A heavy burden has rested on agencies to decide matters of large 
economic and social moment. As to some of these matters they may 
or may not have any particular insight. Possibly more of these choices 
could and should be made directly by legislation. 

Perhaps this is not a very apt illustration, but the issue of pay tele- 
vision comes to mind as the type of thing that conceivably just ought 
not to be left to the Federal Communications Commission to decide 
under no more of an instruction than to make decisions that will serve 
the public convenience and necessity. In this and in other areas, pos- 
sibly, Congress could give a more explicit instruction than it has. 

But for the chief attack on the backlog, I would come back to my 
original proposition that a large contributor to the backlog is the 
cumbersomeness of procedures forced on agencies where the procedures 
do not really fit. Ending the necessity of doing everything by the 
testimonial process as though you had an ordinary action at law should 
be the chief attack on the backlog. It may be that a more managerial 
approach to some of the problems may make progress more quickly. 

Senator Carroiu. Well, is it not true that many who accept these 
positions are in for a short period of time? I do not know how wide- 
spread this is, but there is ample evidence of it, that they begin to take 
positions with the industry that they have been regulating. 

Now, the turnover—and I have had men speak to me about this— 
men along in life. They are interested, of course, in security, and they 
move to other positions, long-term positions—these men are men who 
have been experienced in the regulatory field, utility field. Iam not 
saying that this runs all through the six agencies or all through the 
Government, but it seems to me that we are going to have to give them 
a feeling of importance, a feeling of prestige. “We have got to do as 
we do with the Federal courts. 

Mr. Gettuorn, Iam sorry; I did not hear that. 

Senator Carrotu. I say we must do as we do with judges in the 
Federal courts. The salary must be made adequate, but it may be 
that it is the term. Maybe we can work out some sort of a pension sys- 
tem, whether it is a 7-year term or a 10-year term. 

But it seems to me that, getting away from the procedures and what- 
ever has happened in the past and whatever Congress has done in the 
past, we know where we are. The question is where are we going; 
how are we going to do these things? This is where, if this committee 
can be of any help at all, it can be of help in this field. 

Mr. Gevtuorn. That is right, sir. 

Senator Carro.u. I can think of what Congress has failed to do and 
what other people have failed todo. But the question is: Where do we 
go from here? How do we do these things? Is this going to be just 
another congressional hearing that will wind up making a report? 
Then nothing is done. Are we going to attack this problem head on? 
This is why 1 think we need the thinking of men like yourself who are 
experts in this field. 

is poe something wrong here? Are we approaching it the wrong 
way 

We have a President of the United States who has appointed Judge 
Prettyman. Judge Prettyman is now giving us the assembly ap- 
proach, which has some merit. Why? Because it would build public 
support to help us. 

63196—61——9 
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Well, I go back into the West. I do not hear anything about this 
thing that disturbs the people here along the Atlantic coast. I do 
not hear much—oh, a few lawyers may talk about it. People do not 
know what is going on in these agencies except when they read that 
some unfortunate individual gets caught in the gears and they grind 
him up. That hits the headlines and pretty soon the case is dismissed 
or he wanders off in a different field. This goes on year after year 
in the same way without much change. 

Now, can you see any substantial change for the better in recent 
years, in 10 years ? 

Mr. GeLiyHorn. We will have to define what we mean by “substan- 
tial,” I suppose, Senator. 

Senator Carro.ty. Well, any change ? 

Mr. Geiiuorn. I think there has been improvement. Indeed, one 
of the things that I feel most strongly about is that there is not any 
basic opposition between administrative agencies and the citizenry at 
large about the desirability of fair procedures and sound decisions. 

1 know very few administrators who advocate unfair procedures or 
unwise decisions. I think the aspirations of everyone are the same, 
and I believe actually that there is considerable receptivity to sug- 
gestions for improvement. 

Here again I want to draw support from my friend, Mr. Benjamin, 
behind me. 

When he was studying the New York agencies, as I studied the Fed- 
eral agencies 20 years ago, both of us discovered as our study pro- 

ressed and as we asked questions and made suggestions to the admin- 
istrators about how they might improve in this or that respect, that in 
the great bulk of instances our suggestions were gladly received and 
acted upon, even before we made any report. 

I think that he will support me in saying that that was so. 

These were not dramatic, but nevertheless, they made for better gov- 
ernment and more satisfied customers, as it were. 

That is one of the functions of government, not merely to get de- 
cisions out but to leave the customers happy. The persons involved 
should have reason to think that not only has there been some formal 
action or some formal fairness, but that there has been genuine con- 
sideration of the case that has been decided. 

I would go back to my advocacy of the Office of Administrative Pro- 
cedure or its counterpart, however it were set up, and say that I think 
that that would be one of its most useful functions; through making 
suggestions, acting in an informed way because of the personnel at his 
disposal, the Director could achieve on a day-to-day basis those un- 
spectacular improvements which, in the aggregate, do constitute a 
substantial advance in the art and science of government. 

Senator Carroiu. I am thinking in terms of an expediter. Perhaps 
I am thinking in immediate terms. 

Here we have the President-elect. He is indicating his interest in 
this field. Almost the first thing he did, in the first press conference 
he held, he talked about these regulatory matters, the challenge of the 
regulatory bodies. 

Mr. Ge.iuorn. Yes, sir; that was a very dramatic thing. 

Senator CarroLt. We must have some public buildup of interest in 
this, and if there is a chance to move, I mean if every leading thinker 
in this field would move, if we could come up with a solution to some 


a 


ate 
















































of 
al 
co 


jee 
va 
dc 


in 
of 
dc 
( 


fr 
re 
ne 
st 


p) 
pl 


m 


di: 
m 


ju 
hi 


re 


al 
he 
el 


this 
do 

not 
that 
“ind 
ssed 
year 


cent 


tan- 


one 
any 
y at 
Ons. 
‘Ss or 
une, 
sug- 


min, 


Fed- 
pro- 
min- 
at in 
and 


gov- 


t de- 
ved 
rmal 
COL- 


Pro- 
hink 
king 
it his 
> un- 
ite a 


‘haps 


ast in 
rence 
f the 


ast in 
inker 
some 


FEDERAL ADMINISTRATIVE PROCEDURE 127 


of these problems—we cannot have it in a few days, a few weeks or in 
a few months—but I mean if we could have some sort of program that 
could stimulate the thinking, that would be all to the good. 

The press treats this as a dead subject, and it ought to be a live sub- 
ject for the press because it deals with the property rights, the pri- 
vate rights, of millions of Americans, and it runs into billions of 
dollars. 

Nobody is paying any attention to this field, in my opinion, as I 
read the reports. ‘They are brilliant reports, but nothing happens. 

I come back to the backlogs and the workloads and the procedures 
in the agencies. Is there any reason why an individual or a group 
of individuals themselves in a Commission cannot in some way strip 
down their procedures? Haven’t they been given the power by the 
Congress to do that and, if not, what prohibits them from doing it? 

Mr. GeLiyorn. In some instances I think that they are forestalled 
from doing so by statutory provisions that have been interpreted as 
requiring an adjudicatory type of hearing. That type of hearing has 
not a preordained set of ingredients, to be sure, but, nevertheless, some 
strong resemblance to an action at law. 

This tends to magnify the importance of formal observances in the 
procedures, which draw them out to inordinate lengths. 

Sometimes when agencies have sought to take shortcuts the final 
product is attacked on the ground of a procedural deficiency that, in 
my view at any rate, is not very much of a deficiency, but may set 
the whole thing at naught. 

Therefore, an agency, in order not to have its final product invali- 
dated and all of its time wasted, spends and wastes more time by way of 
making doubly sure. 

Senator Carro.u. It does not mean they can load in anything on the 
judge or on the court. I mean the courts themselves—— 

Mr. Getiuorn. It is perfectly true that irrelevant matters do not 
have to be explored, and irrelevant evidence does not have to be 
received. 

But here we must take note of the phenomenon that adjudicators 
are only rarely criticized for taking too much time. They get criticized, 
however, if someone disagrees with them later for not having listened 
enough; so the tendency is, in my estimation, to hear unnecessarily. 

Consider, for example, proceedings before the Federal Communica- 
tions Commission. Some reviewing court has said that the agency 
must consider every possible ground of differentiation between two or 
more applicants for a franchise for a station license. This has led to 
proceedings in which every conceivable issue is introduced by one side 
or the other and must then be fully explored by the Commission, even 
though this seems to be a sheer waste of time. 

Senator Carroti. May I interrupt to say, I was talking to a Fed- 
eral judge the other day who said that with the proper handling of 
pretrial conferences he could eliminate 75 percent of his caseload. 
Now, is there any reason why the trial examiner could not have a 
pretrial conference to define or outline the issues ? 

Mr. GetiHorn. No. I think that is a useful device, and I think 
some of the agencies use it. 

You want to bear in mind, Senator, that in some of the proceedings 
delay is, I will not say the declared objective of some of the parties 
but, at least, is not bitterly opposed by some of the parties. 
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Senator Carrot. I will say it. It is the objective of some of them. 
It is in the record; we know it is in the record. This is the case in 
some instances. 

Mr. Ge.iHorn. If that is the case, and the tools for achieving 
delay are in the hands of the party that wants it, it may not be fair 
to blame the agency for having a delayed proceeding. This is a 
privilege and an opportunity put into the hands of the party by the 
procedures that have been prescribed, and I think largely outside the 
agency’s control. 

Senator Carrotzu. Well, there is a case on record, I am not going 
to go into it because it is political in its nature, where there was an 
exchange of letters, saying that this is a way to stall this for 2 years, 
because they knew they were not going to get the grant, the license, 
to get the privilege, and they wanted to hold on to what they had 
for 2 or 3 years, and they did that by delay. 

We are not going to get perfection. Of course, as lawyers in the 
trial of cases in State courts we know there are many mechanisms set 
up for delay, too. Those are a part of the trade, the custom of the 
trade. We hope to eliminate that. We have been eliminating that 
as much as possible. 

But what I am talking about is, that within the agencies them- 
selves corrections can be made. If their statutes interfere with it, we 
ought to know what those statutes are. 

We ought to examine those statutes so we can make recommenda- 
tions to the Congress. 

Mr. GeLityorn. That is exactly what I would hope the committee 
would do. With all respect, Senator, I do not think it can be done, 


however, on a broad-scale basis by saying that agencies, in general, 
hereafter will not have to do thus or so or should do this or that. 
A study of the oo of the Federal Communications Com- 


mission might lead to some suggestions with respect to that agency 
that would be wholly inappropriate or inapposite to the National 
Labor Relations Board, and a study of the Federal Power Commis- 
sion might or might not have suggestive value for the Civil Aero- 
nautics Board. 

Though it is a terrible confession to make, since you asked me to 
come up with ideas for something dramatic, I cannot think of any- 
thing really dramatic to be done in this field. I do not believe there 
isa dramatic evil, to begin with. 

Senator Carrot. This exchange is, I think, dramatic in this sense: 
This is the reason for the importance of this hearing, which just 
occurred to me as we were talking. We do not have anything posi- 
tive from these agencies saying, “If you want us to clear the work- 
load help us to do this, put some responsibilities on us. Correct the 
statutes which interfere with us.” 

Instead of this we are getting negative reports. They do not want 
this law; they do not want that law. They are not in favor of title 
I. They are not in favor of 2374; they are not in favor of S. 1070. 
In other words, they are in favor of holding the same fort, continuing 
along the same line. We are fighting, at least the subcommittee is 
willing to fight for changes if they will help us. 

It does not mean we are going to repeal the Administrative Proce- 
dure Act. It does not mean that we are going to remove some of the 
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procedures that they would like to get rid of. But I think that 
men, dedicated men, can streamline their operation. 

We have heard this statement three or four times in this hearing 
about men who are making decisions every 5 minutes. 

I do not know whether those decisions have reference to adversary 
cases or not, but we are going to look into that. 

We have heard this and, of course, I have read it in other places. 
The thought occurred to me: Is it possible that men could make de- 
cisions in adversary cases every 5 minutes, and if so, what kind of a 
system is this? 

Mr. GeLtLHorN. It seems impossible, doesn’t it ? 

Senator Carrotu. Yes, it does, to know what they are doing and 
to make decisions every 5 minutes. They cannot know much about 
the record. This may be an exaggeration, and it may be a decision 
not in an adversary matter, but it may be a decision on a license, a 
permit, or whether a certain meat company gets a radio for its local 
delivery. We will look into that. 

Mr. GetxHorn. I think it would be fine if the agencies were asked 
to take a fresh look not merely at their procedures but at the statutes 
under which they function, and which may to some extent shape 
their procedures. 

My own impression from conversation with administrators from 
time to time is that they accept the statutes under which they func- 
tion more or less as the basic data and then they do the best they 
can within the dimensions of those statutes. 

If you were to say to them, “If it were possible to change the re- 
quirements apparently contained in the statute as to procedures, would 
you have any suggestions for change?”, maybe you would get a 
different approach from them ; I do not know. 

Senator sedias You are familiar with the Phdllips case and the 
Catco case? 

Mr. Getituorn. Yes. 

Senator Carroty. The Federal Power Commission. 

Here the Supreme Court has spoken for 6 years, and we have a 
backlog of cases built up in the Federal Power Commission that runs 
into the thousands of cases. 

Now, there is no question in my mind that there is nothing about 
procedure here. I am speaking about legal procedure. This is just 
an unwillingness to meet what the Supreme Court has said. 

Mr. GeniHorn. I think your example is apt in that respect. I 
believe that is just unwillingness to do the job, perhaps, or unen- 
thusiasm. “Unwillingness” is, perhaps, too strong a word ; unenthusi- 
asm, in any event. 

Senator Carrotzt. This is what I mean. We talk about one agency 
and we get another problem. Yesterday the American Bar Associa- 
tion talked about establishing a type of tribunal for certain enforce- 
ment agencies, the NLRB and the Federal Trade Commission. 

The thought ocurred to my mind as they were testifying before 
us that on these enforcement agencies this would be an entirely differ- 
ent situation than, perhaps, for the CAB, FCC, or the Federal Power 
Commission. 

Mr. GetiHorN. Which are economic and planning as well as en- 
forcement. 
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Senator Carron. I put the emphasis on the caliber and type of men 
who are appointed initially, and this is why I also put the emphasis 
on the turnover in Government, how we draw men in, how we hold 
them, and how we get men with some imagination to correct this 
problem. If we cannot correct it, we shall know that we did our best. 

Mr. Ge~iHorN. You will have to encourage some of your col- 
leagues—I say this with great deference and respect, but sincerely— 
you will have to encourage some of your colleagues to support people 
who do do their job with courage and sincerity and imagination. 
Something those people are not always the most popular figures with 
some of your colleagues. 

_ Senator Carrott. Remember this does not start with my colleagues ; 
it starts with the White House. The appointment starts with the 
White House. 

Mr. GeiiHorn. I grant you the appointment has to be a good one 
or your won't have to worry about a good man to retain. 

Senator Carrott. Good men have been appointed. I am not sayin: 
they have not been appointed, but if an interest is shown in this fiel 
from the White House, there would be enough public pressure built 
up, and you can rest assured that the Congress will do its part. 

Congress is approving these men without giving much thought to 
them. I am not a member of that subcommittee, but I sit in and 
listen to them, and it is only in the rare case, in the rare case, let me 
repeat, where there is some glaring deficiency in the appointment 
that there is a rejection. 

Mr. GeLiHorn. Yes, I am sure that is right; and I think you put 
your finger on the key issue. I am delighted that you are so moved 
by that issue. I wish that there were some formula for that but, 
of course, there is not. That is a matter for human choice and rela- 
tions. 

Senator Carrotu. I think there is a formula. 

Mr. Geiituorn,. No. 

Senator Carrouu. I think this is a question of awakening public 
interest in this field, and I think it can be done. But an administra- 
tive officer could not control these agencies. 

Mr. GetiHorn. I cannot for a minute suggest that he could be a 
superadministrator; you are absolutely right. You must have those 
men of primary responsibility and stature. 

This is a man, as it seems to me, who would be able to trim around 
the edges, but the core of the problem is in the hands of the ad- 
ministrators, no question about that. 

Senator CarroLy. We have had, in our other hearings here the feel- 
ing that it is not what you know but whom you know that counts. 
You are teaching students year after year administrative law ; they are 
coming out into the practice of law and they should not be required 
to compete with influence peddlers. This is the sort of thing I think 
ought to be stopped. This is one of the reasons that we talked about 
S. 2374. But all of this is meaningless unless there is going to be some 
movement here, at least a code of ethics, with continued public interest. 

Mr. Getiuorn. | urge you once again, Senator, in establishing that 
code of ethics and limitations upon consultation and conversation off 
the formal record to be extremely watchful not to force everything 
to be done on a formal record. 








ana 


men 
asis 
10ld 
this 
eST. 
col- 
ly— 
ople 
ion. 
vith 


ues ; 
the 


one 


yin: 
ie] 
uilt 


t to 
and 

me 
1ent 


put 
ved 
but, 


ela- 


iblic 
tra- 


be a 
hose 


und 


ad- 


feel- 
ints. 
rare 
ired 
uink 
bout 
ome 
rest. 
that 
1 off 


ning 


FEDERAL ADMINISTRATIVE PROCEDURE 131 


It is just impossible to do all of the public business in a courtroom, 
and if the thing is drawn too tightly in terms of saying that you must 
never talk to anybody except God, it is going to be a setback to good 
government rather than a protection of it. 

Senator Carro.u. Well, it would not apply, you see, to anything ex- 
cept adversary hearings. 

Mr. Gettuorn. My whole point is that, unfortunately, the adversary 
process has been used so broadly and unwisely, in my estimation, that 
unless this restriction were coupled with some reexamination of 
whether the adversary process should be used in all the circumstances 
where it is, we might have a lessening of governmental efficiency. 

Senator Carroti. The concept goes mostly to the idea, as you well 
know, that in the grants of these agencies, in the decisions of these 
agencies, they are making grants that run into millions of dollars to 
some particular individual or group of individuals. 

This is a great plum, and people will fight for it, and they will do 
improper things for it. In an adversary proceeding, this is, as we 
say in law, something that we have got to keep within the four corners 
of the record; and if there is any approach it should be put on the 
record. This is what we aretrying to a. put it on the record. 

I have said to my own colleagues in debate that we can go before 
any agency and represent our constituencies. There are economic 
matters in which we have to do this. 

For example, I went before the Tariff Commission. We were talk- 
ing about the shipment of lamb from Australia and how it was de- 
pressing the market in the West. 


I am frank to say that I was city born and raised, and I do not 
know much about lamb, but I had to study it, and I found I had 
5,500 sheepmen in my State, and I made an appearance before the 
Tariff Commission to discuss the economic factors in my area. There 
is nothing wrong with that. Why? It was on the record, and this is 
what I tried to say to my colleagues, that they can go before any com- 


mission, talk to any person on the record, not through the back door. 

I feel the same way about the White House employees, too. I feel 
that a small committee or commission should not establish national pol- 
icy because it has jurisdiction in the field. I think the executive 
branch ought to have a hand in that. 

I do not mean it has to dominate decisions; I am talking now about 
policy matters. 

Do you have any comments on that? Do you think the executive 
branch should have a hand in that? 

Mr. Getiyorn. I share your differentiation between the decision of 
an adjudicated matter and the formulation of a broad policy. 

Senator Carroti. Well, I have not meant to carry you afield here. 
You have been on the stand for quite a while, but you have been very 
helpful. 

Mr. GevitHorn. I am taking up too much of your time, Senator. It 
isa great pleasure for me to be here today. 

Senator Carroti. You are not. 

Are there some other issues that I may have precluded you from 
presenting ? 
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Mr. Getinorn. If I may, I would like to say one more word about 
that Office of Administrative Procedure, if you do consider it. 

We were talking earlier as to whether it should be an arm of the 
Congress, as the Comptroller General is conceived to be. 

The reason I have some hesitancy about saying unqualifiedly yes 
to that question is I do not think this Office should be pegpeced as 
necessarily an opponent of or a spy upon the agencies. Rather it 
should really be an Office capable oF counseling the agencies. 

The counsel will be taken in most instances. The Office should be 
in a position to receive complaints from the public about the practices, 
procedures, attitudes of agencies. It should then try to clear them up 
by direct communication with the affected agency in the bulk of in- 
stances, it seems to me, rather than by reporting to somebody else, 
who will then put the screws on the agency, so to speak. That is the 
only word I wanted to add to my discussion of the Office of Adminis- 
trative Procedure. 

Senator CarroLL. Have you studied S. 1070? 

Mr. GetiHorn. I beg your pardon ? 

Senator Carroti. Have you studied S. 1070, Mr. Benjamin’s work ? 

Mr. Getituorn. Yes. Not so fully as he has, but I have examined it. 

Senator Carrotu. How do you feel about that? Do you feel that 
will be creating more procedures, formalizing: more procedures? In 
other words, what I want to know about that type of legislation is 
will that serve as a roadblock or will that expedite, will that open up, 
so that we can get rid of these backlogs of cases? 

Mr. GetLHorn. It is a good general bill. 

For about 25 years I have personally been an opponent of the view 
that the best approach to administrative procedure was in a single 
comprehensive bal, so I cannot really say that I am enamored of it. 

But I say this is a careful product and one certainly worthy of con- 
sideration. 

I have the feeling, apart from matters of the administrative pro- 
cess, that it will open too wide the gates to judicial review at too 
many possible stages of the administrative proceeding. It that is so, 
both the courts and the administrative agencies may be encumbered 
with litigation that is not going to advance anybody in the long run. 
So I do have my reservations about the bill. 

Senator Carrotu. May I ask this question: How can we protect 
the rights of individuals, give them » fair trial and, at the same time, 
act to protect the broad public interest? Is this one of the real prob- 
lems of administrative law ? 

Mr. GetiHorn. I have not thought so. I do not see opposition be- 
tween the two things. 

The public has an interest in seeing that people do have a fair 
trial if there is something to be tried. 

Senator Carroti. What about this concept of a cease and desist 
order on the part of the Federal Trade Commission, it is tried by a 
trial examiner or trial examiners within their own areas. The com- 
mission makes decisions they investigate, in a sense they prosecute, 
and they judge within their own agency? What is the protection 
of the rights of the individual there? I am not raising these points, 
these have been raised. 
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Mr. Ge.inorn. I understand that. I think the protection is in the 
internal separation of functions within the agency. 

It is very easy to say that the Federal Trade Commission investi- 
rates, prosecutes, judges its own cause, and that type of thing but, 
in actuality I do not think that is true. 

I do think you have the opportunity for amalgamating insights 
and getting integrated administration. But the intimation of un- 
fairness in the administrative proces is not very clearly documented, 
in my opinion, Senator. 

In large part, though not exclusively, statements about the unfair- 
ness of administrative organization rest upon ee and not 
uponevents. “Couldn’t thusand so happen?” “Mightn’t this or that 
unfairness result?” Honestly, I do not believe that a major problem 
of unfairness in that type of proceeding has been as yet demonstrated, 
at least I have not seen a persuasive demnonsteations myself. 

Senator Carrotz. What about separating the trial examiner from 
a particular agency, that is to say, give him a different status and 
make him more nearly permanent ? 

Mr. GeviHorn. I have no aversion for magnifying the trial exami- 
ner, making him a man of stature and with confidence in himself and 
in his security of tenure. 

I think he has the latter now, pretty largely. I cannot see any 
objection to that. 

I do have this thought though, Senator, trial examiners are, like 
you and me, lawyers. They are not men of every imagined specialty 
and insight. To wrap the trial examiner up in cotton wool to 
sure that he does not come in contact with anybody else or anybody 
else’s mind, but just words spoken from a witness stand may not be 
the surest approach to a sound decision. 

I would not like to have trial examiners who were too separated 
from an agency and as it were, so immunized, from any association 
with an agency that they went off about their business making their 
own policies individually. We would have bedlam, it seems to me. 
We should have some integration. What you want a man’s inde- 
pendent judgment about, it seems to me, are the adjudicative facts, 
the things that are peculiar to this case. Did something happen or 
didn’t it happen? Did someone say something or didn’t he say some- 
thing? This is a matter where the trial examiner’s perceptions have 
special validity. This is the one area, it seems to me, where the talk 
about the trial examiner’s having seen the witness may have some 
validity. On the other hand i it is a good or a bad idea to re- 
et some type of conduct as an unfair labor practice, for instance, 

oes not seem to me anything about which a trial examiner in a labor 
relations board has any special insight. If the National Labor Rela- 
tions Board decides that, assuming certain types of conduct are made 
to appear, then an unfair labor practice exists, the trial examiner 
ought not to be making his independent judgment about that. 

o I would not want to sever the umbilical cord between him and 
the agency so completely that he did not have to get some notions of 
policy from the agency itself. 

Senator Carrotu. There is often given the illustration in the In- 
ternal Revenue Bureau collecting taxes from millions of us Ameri- 
cans, and the Tax Court which is entirely independent. 
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Can you draw a distinction as to why they should have a Tax Court 
and there should not be a separate court, in most of these agencies, 
a separate administrative tribunal ? 

Mr. GetiHorN. One distinction I would draw is that Congress, in 
its wisdom, has made a very detailed tax statute, and has made very 
broad statutes in some of the other realms. 

The insight that makes possible the distillation of particular prin- 
ciples out of the general words of the statutes come not merely from 
the handful of cases that may be adjudicated, but comes out of the 
whole flow of the cases that goes through an agency. 

The Securities and Exchange Commission, for example, would prob- 
ably be ill informed about what are properties in the securities mar- 
kets if all of its information on that. subject derived from adjudicated 
cases. The reason the Commission and its staff know something 
about the matter is that it sees that type of problem in many different 
contexts. Sometimes cases may give rise to adjudication, but they 
are part of a whole flow of adjudications and nonadjudications. 

That, I think, is different from the tax situation where, as I say, 
you have a highly particularized statute to apply, and Congress has 
declared its will in rather precise, relatively precise, terms. 

Senator Carrot. Of course, the other argument made is that the 
courts themselves which review these cases are not experts in the 
field but they become experts as a result of the narrowing of the issues, 
and the appellate courts make decisions, and the general feeling is that 
after a short time the courts themselves may become experts in this 
field. 

Mr. Gevituorn. Yes. I do not pretend that this is not a debatable 
issue. 

Senator Carrot. What about your studies? Do you know of any 
State where they have separated the functions of the quasi-judicial 
and the quasi-legislative functions of the commissions, any State 
commissions ¢ 

Mr. Getiyorn. I do not think offhand of such a situation, Senator. 
I would defer to Commissioner Benjamin on that, who is more in- 
formed about State processes than I am. But I do not myself im- 
mediately recall that. 

Senator Carroiu. I forgot to ask that question of Mr. Benjamin. 
For the record, Mr. Benjamin, will you respond to that question ? 
Do you know of any State that has separated the functions? 

r. BenzAMIn. Well, in New York we have separated the function 
in, for example, unemployment insurance where the unemployment 
insurance appeal board is a separate agency from the division of 
unemployment, whose administrators initially make determinations. 

If they are questioned they then go to hearing before referees who 
are under the unemployment insurance appeal board, which is sep- 
arated from the division of unemployment. 

Senator Carroitu. The referees are separated ? 

Mr. Bensamin. Yes. The board and the referees who are under 
the board are independent of the administrator of the unemployment 
insurance system; and also in New York in profession diesipline cases 
of the professions who are licensed by the State education depart- 
ment, prosecution in disciplinary cases is by the assistant attorney 
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general, and the decision is by the, ultimately the, board of regents 
which are the head of the State education department. 

Those are two instances. I do not know how far this is carried 
in other States. I had not looked into the question. I do not think 
those are the only instances in New York, but they are illustrative. 

Mr. GeLiHorN. Thank you very much, Senator. It has been a 
pleasure to be here. 

Senator Carroti. Thank you very much. 

I am reminded that I asked Mr. Benjamin this question. I think 
there have been recommendations by Mr. Benjamin in New York to 
separate some of the functions, but that they had not been approved, 
except in these instances that he has indicated. So I do not know 
whether that has been a live issue in New York. 

I am trying to get some of the experiences of the States. 

Mr. GeLiyorn. It has been discussed there, as in other States, just 
as it is being discussed before you. 

Senator Carrou. I see. 

Well, I cannot tell you how much I appreciate your having come 
down. 

Mr. GeLiuorn. It has been a pleasure for me. 

Senator Carroti. You have been very helpful to us. Thank you so 
much. 

Mr. Gettuorn. Thank you. 

Senator Carrott. Now, the next witness is Mr. Roger W. Jones, 
who is chairman of the U.S. Civil Service Commission. Mr. Jones? 


STATEMENT OF HON. ROGER W. JONES, CHAIRMAN, CIVIL 
SERVICE COMMISSION 


Mr. Jones. Thank you, Senator Carroll. 


Senator Carroti. Mr. Jones, we are happy to have you with us this 
morning. We know how busy you are. 


Mr. Jones. Mr. Chairman, you have given my name to the reporter, 
so I will not repeat it. ; 
Senator Carroty. All right, sir. 
_Lam going to at this point in the record place your biography, this 
biographical sketch. 
(The biographical sketch referred to follows :) 


ROGER WARREN JONES 


JONES, Roger Warren, govt. ofcl.; b. New Hartford Conn., Feb. 3, 1908; s. 
Henry Roger and Eleanor (Drake) J.; A.B., Cornell U., 1928; M.A., Columbia, 
1931; m. Dorothy Heyl, Feb. 1, 1930; children—Cynthia (Mrs. John Hodges), 
Roger H., Edward C. Instr., Coral Gables Mil. Acad., 1928-29; clk., asst. mgr. 
Doubleday Doran Book Shops, N.Y.C., 1929-31; tutor, 1932-33: clk., asst. exec. 
officer Central Status. Bd., Washington, 1933-39; adminstrv. officer U.S. Bur. of 
sudget, 1939-42, successively budget examiner, asst, to dir., dep. asst. dir., asst. 
dir, for legislative reference, asst. dir., 1945-58, dep. dir., 1958-59; chmn. U.S. 
Civil Service Comm., 1959-. Vice pres. United Givers Fund, Washington, Wash- 
ington Inst. Mental Hygiene, Dir. War Agencies Employees Protective Assn. 
Served from capt. to col., AUS, 1942-45. Decorated Legion of Merit, Order. 
Brit. Empire ; career service award Nat. Civil Service League: President’s award 
for distinguished fed. civilian service. Episcopalian. Mem. Sigma Phi Epsilon, 
Delta Theta Phi, Pi Sigma Alpha. Club; Cornell (Washington). Home: 3912 
Leland St., Chevy Chase 15, Md. Office: U.S. Civil Service Comm., Washing- 
ton 25, (Source; Who’s Who in America: Vol. 31; p. 1512.) 
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Senator Carroti. I have known Mr. Jones personally for a long 

pried of time, and I am very happy to have him up here. I think 

e is one of the outstanding servants in the Federal Government, and 
we need the value of his advice and counsel. 

Mr. Jones. Thank you very much, Mr. Chairman. 

Senator Carrot. We are glad to have your testimony. 

Mr. Jonrs. I have no prepared statement. I thought perhaps, it 
would be more useful if I did not confine myself to the outlines of a 
formal piece of testimony but could take into account many of the 
things that have been said up to this point in the hearings and I will, 
of course, be available to come back if the committee wishes further 
comment from me at a later date. 

Senator Carrot,. Thank you very much. 

Mr. Jonss. In the main, Senator Carroll, what I would like to do 
is to refer to the personnel side of the question which is before you, 
or the questions which are before you. 

I do this because, like in so many other matters which come before 
the Congress for hearings, there is always the shadow of a set of per- 
sonnel problems of differing degrees of complexity hovering in the 
background. 

The Civil Service Commission is concerned with at least four aspects 
of the personnel problems of the administrative agencies, the inde- 
pendent regulatory commissions, and the departments and agencies 
which have regulatory functions, aside from the independent estab- 
lishments. 

These four aspects of personnel are: 

First, the recruiting and appointment of the professional and other 
staff members who come within the classified civil service. 

Second, there is the problem of the establishment of standards of 
sie ticetion which are of particular importance for their professional 
Staifis, 

Third, there is the matter of inspections which the Civil Service 
Commission makes at regular intervals of all agencies on the way in 
which they have carried out the Federal personnel system as pre- 
scribed by law and Executive order and regulations. 

Then, fourth, there is the separate matter of our particular rela- 
tionship to hearring examiners to which I will come back in a few 
minutes, if I may, sir. 

In considering any program in this field of administrative regula- 
tion or administrative law, we find that basically there are few differ- 
ences between this and any other program, because programs always 
reflect three main elements: 

First, the statute and the rules and regulations issued thereunder. 

Second, the money which is provided by the Congress through the 
appropriations process. 

nd, third, the personnel who have to carry out the statute and the 
rules and regulations with the resources made available by the Con- 
ss 


In the case of the administrative process, very often the workload 
is imposed from without. It is not within the control of the board or 
commission or of the administrator and, hence, it is inevitable that 
there will be times when this workload cannot be accurately forecast. 
It is inevitable that there will be at times backlog and delay. 
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The point that I would like to make is that this cannot always be 
er entirely on personnel or on the personnel aspect of the 
problem. 

Very quickly, this appears to be the simple thing, to say, “well, if 
we only had more people or if we had better people the situation 
would not exist.” 

I disagree with those who take this point of view because even the 
best of people, professional or otherwise, cannot always overcome some 
of the other problems that are inherent in the situation. 

There are procedural problems which grow out of the necessity of 
following the court decisions. In the administrative type of cases 
these have been particularly difficult insofar as they have seemed to 
require more and more reliance upon all of the formal proceedings 
that happen within a court. This requirement makes for jong records, 
long hearings, greater opportunities for delay by any of the parties 
involved in an adversary proceeding. At times, I think, there is some 
tendency to seek to cut corners through ex parte presentations or 
through attempts to get informal agreements which, unfortunately, 
under many circumstances simply cannot be stipulated for the record 
and, hence, you have to go back over all of the ground again with a 
formal hearing. 

The adjudicatory hearing also presents difficulties. In part, also, 
as is covered by one of the bills which the committee has discussed, 
is the problem of having not too much opportunity for interlocutory 
appeals. These are not primarily concerned with personnel matters. 
They are matters with which ple have some responsibility, but 
you cannot claim that the chief blame for their existence is adequacy 
or inadequacy of the agency personnel. 

I think that we should also give some attention to the fact that 
insofar as the regulatory functions require extensive services of at- 
torneys, we no longer have, and have not had for some years, what 
could really be called a career legal service in the Federal Govern- 
ment. 

Now, this does not mean that agencies have not attempted to get 
career services on their own. They have. 

Senator Carrott. Would you repeat that about career service ? 

Mr. Jones. We do not have a general career legal service that 
extends straight across the Government at the present time. 

The agencies, insofar as they can, have attempted to build their own 
career legal services, and in some instances have done a remarkably 
good job of it. But the fact remains that, as a result of an appropria- 
tion act rider of some years ago, the attorney jobs generally in the 
Government have been outside of the classified competitive civil 
service. The Civil Service Commission, by this rider, has been de- 
nied funds for examining attorneys. The old Board of Legal Ex- 
aminers was, in effect, knocked out of existence. 

This has meant that you have not had a uniform approach by all 
of the agencies to standards for the recruiting of legal personnel. Nor 
have lawyers had the security of tenure which we in the civil service 
believe is an essential part of any career system. 

I think this has had some effect upon the personnel situation, but I 
do not think that it is as much a factor in the caliber of personnel in 
the regulatory agencies as some other people believe. 
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Senator Carroiui. May I interrupt at this time? 

Mr. Jones. Yes, sir. 

Senator CarroLy. What you are saying now is that lawyers in these 
independent bodies are not under civil service? 

Mr. Jones. Yes; and they are subject to no security of tenure under 
most circumstances. 

Senator Carrot. How did they get that power, the agencies? Why 
aren’t they under civil service? 

Mr. Jones. Because the Congress denied funds to the Civil Service 
Commission to do any examining of attorneys some years ago. If we 
cannot examine them, we know of no other way in which we can create 
a truly career service for attorneys. 

Senator Carrott. What do you mean by examine them? 

Mr. Jones. We cannot give examinations for entrance into the Civil 
Service for attorneys. 

Senator Carroiy. And, therefore, not being able to give examina- 
tions, not having money to give examinations, in a sense, you have 
had to abandon this field ? 

Mr. Jones. That is correct, sir. 

Senator Carrot. Well, now, having abandoned the field, how did 
these agencies get the power to put them on? 

Mr. Jones. The agencies, by operation of the Civil Service Act, 
were given the authority to appoint their attorneys under what is 
knowns as schedule A of the Civil Service Rules. 

These are people who are appointed without competitive examina- 
tion and without review of their qualifications by a central personnel 
agency. 

Senator Carroxtzt. And in schedule A are there many in that sched- 
ule that are other than lawyers? What about engineers, accountants? 

Mr. Jones. Engineers and accountants almost without exception 
are in the classified service, as are all other professional categories of 
people, with the exception of attorneys. 

Senator Carrot. Are doctors also in the classified service ? 

Mr. Jones. Some of them are in the classified service, and some of 
them are in a separate career service of their own, the Bureau of 
Medicine and Surgery of the Veterans’ Administration, for example, 
and Commissioned Corps of the Public Health Service. 

Senator Carrot. So of all the professional people only these law- 
yers do not have any security. 

Mr. Jones. The attorneys are the biggest group, this is correct, 
sir. 

Now, a lot of folklore has grown up about the reasons for this. 
Among other things which have been advanced there has been the 
concept that the attorney must be in a position of a peculiarly con- 
fidential relationship to the agency head or the board or commis- 
sion which hires him, and, therefore, he should be removable at will. 

I think this is sheer rationalization. It may be true of your general 
counsel, perhaps, and perhaps of your deputy general counsel. 

But for the large number of Government attorneys there is no 
need for that kind of a relationship with the agency head anymore 
than there is for engineers, economists or physicists or anybody else, 

Senator Carrot... Follow me for a moment and you correct me if 
IT am wrong. The President has now been empowered to appoint 
the chairmen of the commissions, of the various regulatory bodies. 
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Mr. Jones. That is correct. 

Senator Carrot... And the chairman is authorized and empowered 
to change the personnel in most of those bodies, the chairman of the 
commission; is he not? 

Mr. Jones. That is right. 

Senator Carroiu. I am referring to schedule A. 

Mr. Jones. This is correct. Where you have the so-called strong 
type of chairmen to whom executive power is delegated, this is correct. 
In other cases it requires the action of the commission itself. 

Senator CarroLi. So a commission can actually destroy the staff 
that has worked there for years. 

Mr. Jones. This is theoretically correct. It does not happen that 
way, but it does pose a threat. 

Senator Carro.y. It has happened. 

Mr. Jones. It has hppa’ yes. 

Senator Carrorn. As a matter of fact, it happened in the Federal 
Power Commission, did it not, mostly ? 

Mr. Jones. I do not think I have been at the Civil Service Com- 
mission long enough or studied the issue closely enough to make a 
categorical answer to that, Senator Carroll. 

I do know there have been removals from time to time of attorneys 
or transfers of attorneys which I do not believe would have taken 
place if the attorneys had been in the classified civil service. 

Senator Carrot. We have discussed here and had testimony here 
about the rapid turnover; we are referring to the commissioners. 
Has there also been a turnover in this lawyer personnel in these 
agencies ¢ 

Mr. Jones. Unfortunately, I do not have good turnover figures 
on attorneys because they are outside the system. 

The impression prevails that there is a fairly rapid turnover in 
some agencies, but that it is not a reflection of removals so much as 
it is a reflection of relatively little degree of flexibility on inter- 
changeability between agencies on the part of attorney personnel, and 
very much more lucrative opportunities outside of the Federal 
agencies. 

The Federal agency is a marvelous training ground for the at- 
torney who wants to become a specialist in almost any given branch 
of the law, and he finds many opportunities to move to the outside at 
salaries in excess of those which we are authorized to pay him. 

IT am coming to the question of compensation a little later on. 

Senator Carroti. Yes. I want to talk a little bit about salaries. 

How difficult is it for you to recruit not only in the regulatory 
bodies but other bodies? Is it difficult for you to recruit these top 
flight men ? 

Mr. Jones. Well, this is the very next subject that I wanted to 
come to. 

The newspapers and others, from time to time, have called atten- 
tion to the fact that the Federal Government is having difficulty 
recruiting. 

This, I think, oversimplifies the problem. I would point out that 
comparison is almost always made between the Government of today 
and the Government of the depression years of the early and mid- 


thirties, when the Government salary scale was very definitely 
competitive. 
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If we may take again the question of attorneys, at that time the 
new attorney came into the Federal Government at what was called 
a P-1 job. He enjoyed a salary of $2,000 a year. This was in the 
era in which the law firms, the major law firms, were recruiting law 
school graduates at a salary of $1,200 a year or $100 a month, and the 
minor firms at less than that. 

Today the situation is still, I think, one in which the Government 
can and does compete successfully for the outstanding law school 
graduates on the basis of initial salary. In fact, there are many 
people who believe that we still today pay a fairly substantial differ- 
ential above the ordinary law firm, and that, therefore, the problem 
is not with initial hiring but comes in terms of the opportunities for 
advancement. 

The successful law firm is able, after a relatively short time, to ad- 
vance its people more rapidly than the Federal Government agency 
generally can, even though it has a good career service. Of course, 
the ultimate returns when one works into a partnership are vastly 
greater in a successful law firm than they can ever be in Dacercsent. 

In the middle grades, however, and from the middle grades on up, 
we find that there is a striking differential today between Government 
salaries and those on the outside, even where a person is not participat- 
ing in the overall profits of the firm as a partner. 

I think this focuses attention on the fact that our Federal compen- 
sation for the middle and upper brackets has gotten very badly out of 
focus, and that we are no longer competitive with private business 
and industry. 

I do not believe that we can ever be fully competitive nor do I 
believe that we should. There are rewards and there is satisfaction 
in public service that you cannot measure in monetary terms, and I 
think this is as it should be. 

But I would point out that within the last year and a half, with 
the backing of the Congress, the executive branch has been making a 
very strenuous effort to find out where we stand. We hope within a 
relatively short space of the next few days to come out with the 
first of a series of reports that will give us a better set of baseline 
data from which to gage how much difference there is between the 
salaries paid in business and industry and those paid in the Federal 
Government for professional people, and I would include attorneys 
among them. 

This, of course, means that we will have to come back to the Con- 
gress in due course and ask the Congress also to look at these data 
and see what we are going to do about them. 

When I came into the Federal Government in 1933 the entrance 
salary at the bottom of the Classification Act was $1,080 a year. 

The top salary of the Civil Service at that time was the top of 
P-8 or GS-15, which was $9,000. This meant a spread of about 
eight times. 

Today this has been reduced, and we do not have anywhere near 
an eightfold spread between the bottom and the top of the Classified 
Service. In fact it is less than sixfold. I think this has created some 
very real problems. 

In part, these problems have grown up because of the equation of 
Cabinet salaries with congressional salaries, thus imposing a much 
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lower ceiling on Classification Act jobs. I believe the Congress does 
not pay itself enough. 

I recognize this is not a popular thing always to say, but I think 
congressional salaries have lagged behind when you consider the fact 
that the overwhelming majority of the Members of Congress have to 
make rather substantial sacrifice of their personal careers and from 
their personal pockets to maintain themselves here as representatives 
of the people. 

The same kind of thing has happened with respect to other profes- 
sional people. 

In the early thirties or in the midthirties, the journeyman e 
for economists and engineers in the regulatory agencies was either a 
P+ at $3,800 or a P-5 at $4,600. 

This was at a time when engineers on the outside were earning less 
than that per year, and when economists, either in the banks or from 
the universities who were at this same journeyman level, assistant, or 
associate professors, also at salaries which were several hundred dol- 
lars a year below the average of those offered in the Government. 

Today we find the situation one that has changed somewhat. We 
have dropped the old professional service and the journeyman grade 
has moved up somewhat, and is now GS-13 that used to correspond 
to a grade P-6. 

Here the differences today are materially less and tipped the other 
way. In fact, in business and industry we find that most professional 
persons when they get up to that level earn substantially higher sal- 
aries than we pay in Government. There is susan of a differential 
between private employment and Government employment so that we 
have had to exercise rather fully the discretion vested in us by the 
Congress to raise the entrance salaries for scientists and engineers, and 
some of the related professions either to the top of the grade or to 
points a little bit better than midway up the salary scale within the 
Classification Act in order to keep ourselves competitive at all. Even 
so we find that in the real shortage categories for engineers and engi- 
neering physicists, for example, mathematicians, people of that scope, 
there is a differential in favor of industry that may range as much as 
$1,700 a year on an initial appointment. 

In the middle of the scale salaries come a little more closely together 
again, and then, as you move toward the top of the scale, once again 
Government suffers very badly because outside salaries will be any- 
where from 50 to 100 percent greater than we are capable of paying 
for the same caliber of person. 

Senator Carrott. What is the top salary you pay in the Federal 
Government ? 

Mr. Jones. Under the Classification Act the top salary now is 
$18,500. But it is limited to a very small number of grade GS-18’s, a 
special category of so-called supergrades authorized by the Congress 
afew yearsago. | 

In fact, if you move on down from grade 18 to grade 17 to grade 16, 
the two other supergrades, and then look at the real top of the Classi- 
fication Act, which 1s grade GS-15, you will find that it is very sub- 
stantially below that. 

Fifteen thousand and thirty dollars would be the top of grade 15 
today. This compares with $9,000 in the mid-thirties. So you can 
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see that we have not done for our grade 15’s what we have done for 
people in the lower brackets. 

Senator Carrott. What is your lowest salary now ? 

Mr. Jones. The lowest salary today for the normal person coming 
in is just around $3,200, a threefold increase at the lower end of the 
scale, and nowhere near that at the top end of the scale. 

Senator Carrot. Would you care to comment on the turnover in 
Government ¢ 

Mr. Jones. I was going to make the further point about turnover. 
We lose people to business and industry, to the universities, to the non- 
profit organizations in a fairly steady stream, and some of this is good, 
because it is the only way that you can keep your service fresh and 
dynamic. 

I would not want it to get too ingrown; I would not want us to be 
in a position in which everybody who came in thought, “Well, I am 
going to be here for the next 30 years.” 

This does not make for a really dynamic type of service. 

I do believe, however, that because of salary factors we do lose peo- 
ple that we should not lose, and we lose them for relatively small 
amounts of money. When I say relatively small amounts of money, 
I am talking in terms of usually the amount it takes to keep an addi- 
tional child in college or something of the sort, which is not very 
much, but still very substantial under the Government pay scale. 

Still another reason for losses has been the fact that in a good many 
of the Government programs, and I think this is particularly true in 
the regulatory agencies, the opportunities for broadening oneself for 
a lateral movement have been relatively few. 

This question of lateral movement. between agencies is something 
which we in the Civil Service Commission have been working hard at. 
I think we are making some progress in finding ways and means of 
permitting greater interchangeability not only within the civil 
service system but between merit systems. 

However, we still cannot give you a very hopeful outlook for at- 
torneys who, because of their lack of status, have had still another kind 
of an incentive to move out. Some of my professional colleagues 
argue with me about this, but I am relatively sure I am right. Since 
attorneys are not in a career service they are generally overlooked or 
generally pushed to one side in terms of executive development. 

This again is directly contrary to what happens in business and 
industry. We find a very substantial number of important industrial 
and business figures today, men who have come up through the 
legal side. 

In Government, the attorney, without status, finds it is very hard 
to get into the stream of executive development. This narrows the 
field for his advancement, and it also narrows the training opportuni- 
ties which are now available pretty generally across Government as a 
result of the enactment by the Congress a couple of years ago of the 
Government Employees Training Act. That broad act will enable 
all Government agencies to train their people to do real career plan- 
ning and try to give them some of the incentives to stay that come 
from good career planning. 

Senator Carrott. How many employees—the thought occurs to 
me—are there in the regulatory bodies who are under civil service? 
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Mr. Jones. Practically all of them except for their attorneys, and 
a handful of other people who are particular experts, for example, 
interpreters, people of that sort. It is not sane to examine them 
competitively, and they do not have full civil service status. 

Senator Carroti. Do you from time to time run checks on the effi- 
ciency of your employees, the kind of work they are doing? 

Mr. Jones. This is done, in part, through the inspection which we 
make of the operations of the personnel system. 

But I must confess that this is not so much a function of the Civil 
Service Commission as it is a function of the other agencies which 
make or participate in what is now known as the comprehensive audit 
of agency operations. 

Senator Carroty. What I have in mind is that in the operation of 
an agency—of course, I understand you have jurisdiction over the 
people in the agencies; you have no jurisdiction over the commission- 
ers themselves, but most of the employees are under the jurisdiction 
of the Civil Service Commission and, as a result of that, have you ever 
discussed or has there ever been discussed with the Civil Service Com- 
mission the problems about these workloads that have been building 
up in these agencies ? 

Mr. Jones. The question of growth of workload is not a matter 
which, by and large, has been discussed very much with the Civil 
Service Commission, It has been discussed, of course, with the Budget 
Bureau, and it has been discussed with the Congress. 

We get a manifestation of it of a peculiar kind which comes when 
the sheer management of workload requires more supervisory help, 
and requires more higher grade employees to take the responsibility 
for deciding what gets priority and what does not. Then you will tend 
to find that you do require more supervisory people authorized to make 
decisions as to where you can cut corners and where you cannot. 

Senator Carrot. In your Commission, all the Government em- 
ployees must have numerous management experts, is that not so? 

Mr. Jones. The Civil Service Commission itself does not maintain 
a large management staff ; no, sir. 

Senator Carrott. But throughout the Government itself ? 

Mr. Jones. Throughout the Government, yes. There are manage- 
ment staffs and there are mangement staffs in a number of the regula- 
tory agencies, who are concerned with problems of this kind. 

Senator Carrott. Do you ever get reports from them? They are 
under civil service, are they not ? 

Mr. Jonzs. Yes. 

Senator Carrotzi. Do you ever get reports from them about the 
problems of the agencies ? 

Mr. Jonrs. About their personnel problems. 

Senator Carroty. So I will not mislead you about this, I am con- 
cerned about the backlog of what is happening in some of these agen- 
_ and I am looking for recommendations, whether we can get any 
1elp. 

What we are looking for is help from these people. We will get it 
from all types of commissioners, but we must have experts in Govern- 
ment who are able to put their fingers on some of the deficiencies. 
This is what we are looking for. 

Mr. Jones. Yes, I understand that, Mr. Chairman. 
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What I am trying to say is that I do not believe that, by and large, 
these deficiencies are, as has been claimed by some, deficiencies caused 
by mediocre personnel. 

I think our examining techniques, our recruiting techniques, are 
good enough so that in those parts of the service that we do have 
control over, that the Government is getting, despite some competitive 
disadvantage in salary, good people, dedicated people, people who 
are capable of doing a full day’s work, and who do do a full day’s 
work. 

We do not know as much about attorneys, but we do have the pone 
that most of the agencies have attempted to compensate for the lac 
of a career system for attorneys by establishing good recruiting pro- 
grain of their own, and there is very little evidence that the Federal 

overnment does not get good young lawyers. 

It may not be getting the absolute cream of the crop in every in- 
stance, but it certainly is getting good ones. We have seen dramatic 
evidence of this in terms of some of the training activities that we 
have had, including even going down so far as this last summer 
jointly with some of the other agencies to have a rather excellent 
training program or young third year law school students who are 
here on summer appointments as law clerks. 

Senator Carrott. May I say to you I have never read a report, I 
cannot recall reading one, where there is any criticism of the personnel 
of the agencies. 

Mr. Jonzs. I have not read a congressional report, but I have cer- 
tainly seen it in the newspapers, Senator Carroll, that we were not 
getting good people. 

Senator Carrotu. I am referring now to the Pegelatory bodies. 
There is no implication in anything I say or any reflection upon the 
Civil Service at all. 

Mr. Jones. I understand. 

Senator Carrott. What I am trying to arrive at, is if your civil- 
service employees resent this constant reference to their inability to 
cope with their particular agency. 

o they come up with recommendations? Now, there must be 
top flight men in these agencies who are under civil service. 

fr. Jones. Indeed they do, and the recommendations have been 
generally of three kinds: 

One, that we should have some kind of a floating pool of people who 
can help on special backlog situations. The administrative feasibility 
of this I am not prepared to pass judgment on. But at least it is a 
suggestion which has been made to me since I have been Chairman 
of the Civil Service Commission. 

The second is that we should have greater stability of appropriation 
levels by the device of working out better and more mechanical ratios, 
and making appropriations available for more than 1 year. 

In many of the aspects of Government administration we do have 
ratios which have come to be accepted by the Appropriations Commit- 
tees of so many people for so many types of cases or a unit cost of so 
much for a given type of process. Whether this is fully applicable 
in the regulatory agencies I do not know. 

There has been a slow growth, I think this was testified about yester- 
day by the Deputy Director of the Budget, Mr. Staats, there has been 
a slow growth of the total personnel of the regulatory agencies, which 
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has generally, I think, tended to keep pace with the backlog but not to 
cut it down. 

We, too, in the Civil Service Commission have had the same kind of 
thing. We have been unable to reduce our backlog, but, by and large, 
they have not grown any larger, and these include some of our own 
regulatory type of backlog applying to Federal employees, appeals 
and things of that kind. 

Senator Carrot. The reason I asked the question, is that we have 
had testimony that since 1953 President Eisenhower has taken an 
interest in this field, in his appointment of Judge Prettyman. I 
think at that conference they had 70 some men. 

Now, 7 years have gone by and in this period of time the backlog has 
not decreased, it has increased. 

Without looking into the past as to what has happened, the ques- 
tion is, as I tried to say this morning to Prof. Walter Gellhorn, the 
question is where do we go from here? How do we attack this thing? 
How can we use the experts in Government, how can we use manage- 
ment experts ? 

Civil Service, it seems to me, ought to have some authority in this 
field. I do not mean you should have authority to usurp the authority 
of the Commissioners, but because its own employees are under criti- 
cism, not by this committee, may I add, it would seem to me if there 
are hundreds of your employees in these regulatory agencies, and 
only a very few—there are not many lawyers in these agencies, are 
there ? 

Mr. Jonzs. No, that is right, comparatively speaking. 

Senator Carroty, There is a very small group that is not under 
civil service, and I am not trying to fix any responsibility on the 
Civil Service Commission, we are not talking about what is past, but 
the question is again how do we attack it. How do we solve this thing? 

Mr. Jones. The third suggestion which has come to us, and again 
it is outside of our sphere of responsibility, is that we bring about 
major simplification of the procedural detail with which administra- 
tive regulatory matters are handled, and couple this with a greater 
degree of independence or a greater degree of coordination, I should 
say, across the board, which is contemplated by the establishment 
of an administrative office. 

Senator Carrott. Do you favor—let us come to the administrative 
office—do you like the concept of an administrative office? I say, do 
you like it, do you favor it? 

Mr. Jones. I am of two minds about it, Senator Carroll, for this 
reason: The legislation which has so far been introduced appears, at 
least in —- to circumscribe even more closely than they are now cir- 
cumscribed, the authorities of the agency heads themselves, and this 
creates problems for all of the executive branch agencies. 

I am also concerned that the legislation which has been drafted, I 
think, gives to this office functions which it should not have, and 
which it probably could not discharge effectively. 

I fail to see, for example, why the establishment of a career service 
for attorneys should be placed in this office. 

If we are going to have a career service for attorneys, which I be- 
lieve we could have on an overnight basis if the law profession would 
really make up their minds what they want, and would come before 
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Congress and ask for it, I see no reason at all why it cannot be a regu- 
lar part of the career service administered through the civil service 
system. 

By the same token, I have some doubts whether some of the sug- 
gested changes with respect to the responsibilities for handling the 
trial examiners or the hearing examiners or trial commissioners, what- 
ever you want to call them, needs to be centered in this office, and why 
that cannot be left pretty much as it is today, as a matter of 

Senator Carrotu. Are the trial examiners under civil service ? 

Mr. Jones. They are under civil service in a very peculiar way, and 
since we have come to that, may I refer to that formally? 

Senator Carro.u. Yes. 

Mr. Jones. As the committee, I believe, knows, the Civil Service 
Commission has a very peculiar responsibility for the trial examiners 
which is set forth in very specific detail in section 11 of the Admin- 
istrative Procedure Act. 

I would like, if I may, Mr. Chairman, to take the time to read that 
section, which is not very long, into the record. 

Senator Carroty. Go right ahead. 

Mr. Jones. It reads as follows: 





Subject to the civil-service and other laws to the extent not inconsistent with 
this Act, there shall be appointed by and for each agency as many qualified and 
competent examiners as may be necessary for proceedings pursuant to sections 
7 and 8— 


when I say “competent examiners” I mean hearing examiners— 


who shall be assigned to cases in rotation so far as practicable and shall per- 
form no duties inconsistent with their duties and responsibilities as examiners. 
Examiners shall be removable by the agency in which they are employed only 
for good cause established and determined by the Civil Service Commission 
(hereinafter called the Commission) after opportunity for hearing and upon the 
record thereof. Examiners shall receive compensation prescribed by the Com- 
mission independently of agency recommendations or ratings and in accordance 
with the Classification Act of 1923, as amended, except that the provisions of 
paragraphs (2) and (3) of subsection (b) of section 7 of said Act, as amended, 
and the provisions of section 9 of said Act, as amended, shall not be applicable. 


May I at this time indicate, parenthetically, that these exceptions 
are that you do not have to give the normal type of efficiency rating to 
hearing examiners, and you do not have to make certificates of satisfac- 
tory service as is required for other civil servants. 

Going on with the quotation: 


Agencies occasionally or temporarily insufficiently staffed may utilize exam- 
iners selected by the Commission from and with the consent of other agencies. 
For the purposes of this section, the Commission is authorized to make investiga- 
tions, require reports by agencies, issue reports, including an annnual report to 
the Congress, promulgate rules, appoint such advisory committees as may be 
deemed necessary, recommend legislation, subpena witnesses or records, and pay 
witness fees as established for the United States courts. 


This, as I said, gives us a peculiar kind of responsibility for the 
hearing examiner which we have tried to discharge to the best of our 
capability up to the time that we ran into a statutory rigidity about 
which we could not do a great deal. " 

Senator Carroi_. Could we strengthen that statute by giving you 
complete responsibility ? 

Mr. Jones. We would be perfectly willing to take it, but we have 
got to get an amendment of the law, Senator Carroll, insofar as the 
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salaries of the hearing examiners are concerned, which is a very serious 
bone of contention with them at the present time. 

Senator Carroii. If we gave you that authority, Congress gave you 
that authority, we amended that statute, could we also change their 
classification { 

Mr. Jones. We could, sir. 

Senator Carrotu. Do you think if we did that that they could per- 
form a more independent function for the agencies / 

Mr. Jonres. Some of the hearing examiners 

Senator Carroty. I observe there that the Commissioners can re- 
movethem. They have a certain type of control. Of course, they have 
to prove it, but they would have to prove their case. In other words, 
they would prefer the charge and you would remove. 

Mr. Jones. Yes. As a matter of fact, there has been one case, and 
that is a case which has just been recently before the Commission, for 
the proposed removal of a hearing examiner. 

Senator CarroLu. Suppose we struck that phase of the statute and 
we put in giving you more control over the trial examiners and 

reater protection and security for them, and increased their classi- 
Reation: Could we do that by statute or do we have to direct you to 
doit? How could you do it? 

Mr. Jones. This could be done directly by statute. I do not know 
that the Civil Service Commission needs more control over these peo- 
ple than we now have, except in terms of the capacity to set their 
salaries. 

Senator CarroLy. Wouldn't they be more independent ? 

Mr. Jones. I think they are sufficiently independent now, sir. 

Senator Carrot. Well, the statute, however, gives a certain meas- 
ure of control to the Commissioners. 

Mr. Jones. This is correct. They can be removed, and on matters 
of classification they have to come to us, which is exactly what they 
have done; and we, with our hands tied by the present operation of 
the Classification Act, have had to come to Congress. 

On February 25, 1960, I addressed to the chairman of the main 
committee, Senator Eastland, a letter which is not very long, and 
which again, I would like to read into the record, if I may, sir: 

Section 11 of the Administrative Procedure Act provides, among other things, 
that hearing examiners “shall receive compensation prescribed by the Civil 
Service Commission independently of agency recommendations or ratings and 
in accordance with the Classification Act. * * *” In discharging this respon- 
sibility the Civil Service Commission has attempted to keep hearing examiner 
positions in line with other comparable positions in the Federal service. 

It is no longer possible to continue these relationships or to take into account 
other contentions concerning growing inadequacy of compensation for hearing 
examiners. This situation has come about as a result of the establishment 
by the Congress of three additional grades in the Classification Act, GS—16, 
GS-17, and GS-18. In taking this action, however, the Congress established 
limitations on the number of positions which the Commission can put in these 
top three grades. The available numbers are inadequate to meet the total 
needs of the Federal agencies or even the total number of positions so far 


determined by the Commission to warrant allocation to grades GS-16, GS-17, 
and GS-18. 


Our general dilemma has been aggravated in the case of hearing examiners, 
and, in consonance with the legislative history of the Administrative Procedure 
Act, we feel obliged to report to your committee. Presently more than 200 
hearing examiners, about 40 percent of the total, are classified in GS-15. 
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And which, may I add parenthetically, at the time the act was passed 
was the top Classification Act grade. 


There are not enough positions above that level to move up all of the hearing 
examiners even if proper classification factors should justify such action. On 
the other hand the Commission has not found it feasible to single out a few 
positions for priority or preferred treatment without, in our judgment, violating 
congressional policy as spelled out in the Administrative Procedure Act. The 
act contemplates that, in general, all hearing examiners will be assigned to all 
kinds of cases in rotation. Such a policy requires that all hearing examiners 
perform at the same classification level. It is further pertinent to note that, 


except in one agency, all hearing examiners in a given agency are in the same 
grade. 

Any remedial action by the Commission appears impossible under present au- 
thorities and the express limitations of the Classification Act. Therefore, we 
recommend that the whole matter of hearing examiners’ compensation be 
reviewed by the Congress. 

We have not attempted in this letter to detail all the problems or considera- 
tions concerning compensation for hearing examiners. If your committee de 
cides to consider this matter further, the Commission and its staff stand ready 
to provide whatever assistance we can, including drafts of legislation. 

An identical letter is being sent to the Honorable Emanuel Celler, chairman of 
the House Judiciary Committee. Copies are also being sent to the chairman 
of the Post Office and Civil Service Committees of the Senate and the House of 
Representatives. 


By direction of the Commission : 

And the letter was signed by me as Chairman. 

Senator Carroty. I am very pleased that this matter has been 
presented in this fashion because it gives us something that we can get 
our teeth into. 

Will you draft or have the Commission draft a bill regarding the 
trial examiners, putting them under you, giving you authority to 
advance them beyond grade 15? 

Mr. Jones. We would be glad to do that. 

Senator Carrotu. That is No. 1. 

Two. Strike out that reference that the Commissioner can prefer 
charges against them. I think you understand the three points that 
I have. I want to make the Commissioners as independent as I can. 
I am talking about the hearing commissioners. 

Mr. Jones. I understand that, sir. 

Senator Carroty. I want to give them a larger salary with more 
authority. I mean a bill which we can take a look at but I doubt 
would have jurisdiction over. I will discuss this with the chairman 
of the Civil Service Committee. We will confer on this later. 

Mr. Jones. We will be glad to do this as a drafting service for the 
committee, and by that I should make it clear when it comes to you 
it will be simply a technical draft and not a draft which has obtained 
administration clearance either by the present administration or the 
coming adminisration. 

Senator CarroLu. Just a technical thing. We will take it upon our- 
selves to give it to our own drafting service, 

Mr. Jones. I would point out to the Chair that in doing this, con- 
tentions will be immediately brought to the attention of the commit- 
tee that all hearing examiners should forthwith be advanced to the 
po At: the classification act. 

his is a matter which will, I think require the development of 


further evidence before the committee at the appropriate time. 
Senator Carroiu. Yes. 
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Mr. Jones. There are pros and cons to that which I do not think 
we should take time of the committee to go into this morning. 

There will always be the question of whether these people should 
be removable by any kind of action at all or whether they should, in 
effect, have the life tenure of judges pending good behavior, that is, 
removal only for misfeasance or malfeasance in office. This is an- 
other matter which I am sure will be developed in testimony. 

Beyond that I do not think I need to say anything further, but we 
will draft such legislation and present it to you. 

Senator Carroiu. Just one or two more points before we take a 
recess until this afternoon. I have been expressing my own opinion 
about the desirability of increasing the salaries of Commissioners, ex- 
tending their terms. Do you find from your experience in personnel 
work that when there is more security and there is appreciation for 
the job done, the prestige that goes with the job, that people are in- 
clined to stay longer? 

Mr. Jones. Senator Carroll, may I make a remark which may sound 
vulgar, but I do not intend it to be vulgar? Security of tenure is not 
a substitute for guts. 

Senator Carrott. Sometimes when men are seeking leadership, men 
who can do things, these things can be done within the agency. If 
the President would call upon you and your Commission and call upon 
the agencies of Government, I think we have got enough brains in 
the service, in our career people, that we can attack these problems. 

It is good to call in private management firms, but we can do this 
work. We can eliminate these workloads; we can eliminate these 
backlogs, and if there is weakness in the laws or if there is too much 
restriction and obstruction in the laws, then we ought to get a report 
coming through the White House or the executive branch to the Con- 
gress in strong terms. 

Mr. Jones. I agree with you. 

Senator Carro.ty. And if we can get that, you bring that before this 
committee, and we think there is merit to it, we will present it and 
we will fight for it. 

I think it is a mistake to let this thing drift and drift year after 
year when we have got all the brains and all the power in this Gov- 
ernment to remedy it, and I think it can be done. If it is the fault 
of Congress, let us let the public know about it. There is a way to 
achieve these corrections, I think, which is by action. 

You will recall it was not long ago that the antimonopoly commit- 
tee uncovered some very unsavory situations. 

Now, these had grown up through the years, and finally when they 
were unmasked, and I give credit to the head of HEW, Dr. Flem- 
ming; isn’t that his name? 

Mr. Jones. That is his name. 

Senator Carrott. What did he do? He moved in. He saw that 
there was a mistake that had been made, something that had been 
pore over, and he moved into the breach, and he did an excellent 
ob. 

I think this is what has got to be done in Government all the time. 
This is true in the Co We get so tied up with the small things 
and the many things that we are doing, which are not small, that we 
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never get a chance to lift up our heads to see what is going on about 
us. 

I am going to recommend to the President-elect that he call upon 
the Commission and other experts to move into this field where we 
have got hundreds of civil servants and to find out what the reason 
is for the situation that makes this subcommittee necessary. That is 
how amp, I think, this problem is, the approach to it, not the solu- 
tion. The solution is most difficult. 

Mr. Jones. May I make two more points, Mr. Chairman ? 

Senator Carrouyi. Yes; go right ahead. 

Mr. Jones. Before you take your recess. 

The Chair will recall from personal work that we did together some 
years ago that I am not unacquainted with the legislative process, 
having spent 9 years at the Budget Bureau as Assistant Director for 
Legislative Reference. 

Senator Carro.u. You were the best liaisonman Teverknew. That 
is why I think you can solve that problem. You cannot solve them 
all, but you can give us a new approach. 

Mr. Jones. This began in the administration of President Truman, 
and has been continued in the administration of President Eisenhower, 
and I feel reasonably sure will be continued in the next administra- 
tion, the device of asking the agencies each year to develop legislative 
programs. 

The Chair will recall that he and I were both disturbed about the 
relative reticence of the regulatory agencies to suggest deficiencies in 
their own laws. 

This tendency has continued. I do not suggest the reasons for it. 
I simply point out that the increasing judicialization of process and 
procedure within the agencies, in part, will have to be cured by stat- 
utes because it is in response to court decisions, and that the first step 
in this direction is to get the agencies to, I think, look into themselves 
and take a pretty good careful look at the ways in which their laws 
need to be changed.’ 

I have no doubt that civil servants and noncivil servants alike are 
quite capable of doing a good, intellingent, intensive and, on the 
whole, imaginative job in this respect. 

The final point that I would like to make is this: We have gone 
through a period for a number of years in which it had been popular, 
in fact too popular, for my own personal tastes, to slug government 
right and left, to always find a reason for criticizing our political 
leaders, to criticize our civil servants as essentially a core of clerk 
devoid of imagination, to dub them as people who can have no initia- 
tive or brains or responsibility by virtue of the fact that they have 
never met payrolls, and similar criticisms of this sort. 

The mirror of the public service has been a very cloudy one, and 
the image which has been seen in it has not been one which stands out 
as sharply or as distinctly as I think it should. 

I am convinced, after spending all of my adult life practically, less a 
very few years, in Federal service, and having looked at it from 
the vantage point of the two central staff agencies of the Govern- 
ment, the Bureau of the Budget for some 20 years, and the Civil 
Service Commission for the past 2, that we need have no apology for 
the Federal service and its competence. 
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The moral climate of expectation within the Federal civil serv- 
ice and within the noncivil service is probably higher than the moral 
climate of expectation of the American public at large, if you con- 
sider some of the kinds of approaches that are reported to have been 
made to the Government in behalf of special interests of one sort or 
another. 

But I do think we have to admit that generally the prestige and 
status of the Government officer, whether ‘he be civil servant or = 
litical officer, has suffered, and has suffered from a series of somewhat 
unjust attacks. 

Now, in part, I recognize that this has been part of the essential 
strength of our democratic process. It has always been the right and 
the privilege of Americans to distrust too much Gover nment, and 
always has been the right and privilege of Americans to find ‘fault 
with their Government about anything that they did not like about 
it, and some things that they did like about it. 

I would not destroy this at all. But I would say that I think that 
every one of us at the Capitol end of the Avenue and at the Executive 
end of the Avenue and, particularly, in connection with administra- 
tive and regulatory processes, has a deep and abiding obligation to 
the American people and to the free world, as well, to do every single 
thing we can to enhance the image, the prestige, the status of the peo- 
ple w vho are responsible for these programs. 

As the Chair himself has pointed out this morning, unless we do 
something of this kind we are going to find that the rights, the prop- 
erty rights, sometimes even the rights involving the freedom of the 
individual for which America must stand before the world, are going 
to be so seriously jeopardized by procedural redtape, by complicat 
processes and by an unfortunate image, that democracy itself will 
suffer. We cannot afford to suffer in that way. 

If there is one thing which our national purpose, our national goals, 
must be, in my humble judgment, it is to see to it that no one can 
point the finger at us and say that we have torn down or torn out 
from our structure the essential spiritual taproots of our democracy, 
righteousness, justice, equality of the individual before the law, free- 
dom, liberty. 

Senator Carroutu. I think that is a very fine statement, and I 
heartily concur in it. 

I am one of those who has great confidence in our civil service, 
and this is why I have said the time has come now if there are some 
imperfections, to wage a counterattack, come up with a positive pro- 
gram. 

This can be done. We have got the brains, we have got the dedi- 
cated men, we have got the power within the Government to do these 
things. I feel this very deeply. 

It think it can be done. 

I want to pay special tribute to you, Mr. Chairman, for raising 
these issues. I agree this is what we need to do, and we can get g good 
men in Government service and we can restore the confidence of the 
people. I think it has been growing. 

We have been through a very difficult period from 1950 through 
those years. I will not comment further on that except to say that 
the confidence is being restored slowly and gradually. 
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Senator Carrott. We can do more, and this committee stands ready 
to help in every way possible. 

We thank you very much. 

Any questions? 

Mr. McDona.p. No questions. 

Mr. Jones. May I say, Senator Carroll, and I would just like to 
have it on the record, that one of the best evidences I have seen in this 
in recent years is the change in the attitude of the young college 

aduate who, a few years ago, said, “Why should I enter Federal 
Government! today says to me, “How can I enter Federal Govern- 
ment ?’ 

I think this is a very significant change in attitude. 

Senator Carrott. Any questions? 

I thank you very much for coming, and we will be in touch with 
you, and you call upon us at any time and we will be glad to help in 
any way we can. 

Thank you very much. 

Mr. Jones. Thank you, Senator Carroll. 

Senator Carrotu. We are going to recess until this afternoon. We 
have got a little change in schedule here. Is Mr. Mason here, General 
Counsel of the Federal Power Commission ? 

Mr. Srurcs. Mr. Mason will be here. 

Senator Carrot. I will tell you what I will do, Mr. Stueck, if it is 
possible, I would like to have him come on first, and then we will try 
to get to you. He will be here this afternoon. Is there any reason 
why he could not precede you? 

Mr. Srunck. With your permission, it was my thought that we 
could best serve the purposes of the committee by having Mr. Mason 
and myself and Mr. Harry Trainor, our Executive Director, at the 
table, all at the same time. 

Senator Carroiy. Well, I will tell you what we have. 

Mr. Sturck. We will be very happy to defer to your wishes. 

Senator Carrotu. We have a little bit of a problem here. I want 
Dean Landis to be present here today, and he is not able to get here 
until 3:30. 

Now, I suppose that you three would be seated at the table at once? 

Mr. Srvuecs. Yes, sir. My information was that the committee 
desired a written statement by our Chairman, and the presence of 
our General Counsel and one other Commissioner, which we were 
happy to comply with. 

I would like permission of the committee to make a few remarks 
of my own after the Chairman’s statement has been read by the 
General Counsel. 

Senator Carrotu. All right. Is there any reason then why we could 
not take up at 3 :30? 

Mr. Sturcs. No, sir. I will be here whenever you are ready. 

Senator Carroty. I think we can complete all of this in an hour 
and a half or two hours. 

Mr. Stuxck. I think so. 

Senator Carroity. Are they the only witnesses this afternoon? 

Mr. McDona.p. That is correct. 
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Senator Carrot. So we will stand in recess, if that is agreeable, 
and we will resume, we will stand in recess, let us say, until 3:30. 
(Whereupon, at 12:25 o’clock, a recess was taken until 3:30 o’clock 
the same day.) 
AFTERNOON SESSION 


Senator Carroti. The committee will come to order. 

The officials of the Federal Power Commission, if they will come 
forward to testify and take their places. 

I understand that the counsel, Mr. Mason, of the Federal Power 
Commission, is going to read a statement in behalf of the Chairman, 
Mr. Kuykendall. 


STATEMENT OF JOHN C. MASON, GENERAL COUNSEL, FEDERAL 
POWER COMMISSION, ON BEHALF OF JEROME K. KUYKENDALL, 
CHAIRMAN, FPC; ACCOMPANIED BY FREDERICK STUECK, COM- 
MISSIONER; HARRY J. TRAINOR, EXECUTIVE DIRECTOR; AND 
FREDERIC M. P. PEARSE, JR., OFFICE OF GENERAL COUNSEL, FPC 


Mr. Srvureck. That is correct, Mr. Chairman. 

May I introduce the gentleman on my left who is Mr. Harry 
Trainor, the executive director of the Federal Power Commission. He 
is a career man. He has been in Government for 18 years. He has 
been with us about 1 year and succeeded Mr. Henry Domers, who was 
also a career man when Mr. Domers retired for physical disability. 

On my right is our general counsel, Mr, John Mason, who is also a 
career man. He has served in Government for 26 years, 19 years of 
which have been served as an attorney for the Federal Power Commis- 
sion. He worked his way up through the various grades in the law 
department and was made deputy general counsel under Mr. Gatchell. 
When Mr. Gatchell retired the Commission elevated Mr. Mason to the 
rank of general counsel. 

Of interest also to this hearing is the fact that he is the Federal 
Power Commission’s representative on the Commission of which Judge 
Prettyman is the chairman. 

Mr. Mason will read the chairman of the Commission’s statement. 

Senator Carroiu. I want to say for the record that the information 
which has just been given to the reporter is on Commissioner Freder- 
ick Stueck, and Mr. Stueck is a lawyer, a distinguished lawyer, and I 
_ going to put his biographical sketch in the record at this time if 

may. 


(The biographical sketch of Mr. Stueck follows :) 


BI0GRAPHICAL SKETCH OF COMMISSIONER FREDERICK STUECK, REPUBLICAN, OF 
MissourRI, Fesruary 1960 


Took office: June 23, 1959 (second term). 

Term expires: June 22, 1964. 

Frederick Stueck wis born in St. Louis, Mo., January 8, 1906. He attended 
grade school and high school in St. Louis and Washington University College 
of Arts & Science and School of Law. 

After receiving his L.L.B. from Washington University in June of 1929, Mr. 
Stueck entered the active practice of civil law in the city of St. Louis. He con- 
tinued to practice law in St. Louis until January of 1941, when he was appointed 
to fill the executive officer’s desk in the office of Gov. Forrest C. Donnell of 
Missouri. On August 1, 1941, after appointment by the Governor and confirma- 
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tion by the Missouri State Senate, he became Chairman of the State of Missouri 
Public Service Commission, which is the State regulatory body for all utilities. 
He occupied this position until October of 1943, at which time he entered military 
service as an enlisted man in the Army of the United States. He presently 
holds a commission 9s 2 major in the U.S. Army Reserve. 

After separation from military service in June of 1946, Mr. Stueck became man- 
ager and later vice president in charge of operations of Transit Casualty Co., 
an insurance company specializing in mass transportation risks. He resigned 
this position in January of 1950 to reenter the private practice of law. He is 
licensed to practice before all Missouri courts, Federal courts, U.S. Supreme 
Court, and the Interstate Commerce Commission. 

On June 25, 1931, Mr. Stueck married Camilla Cunningham of Charleston, 
Mo. 

President Eisenhower first appointed Mr. Stueck to the Federal Power Com- 
mission on June 29, 1954; for the term expiring June 22, 1959. His appointment 
was unanimously confirmed by the Senate on July 8, and he took office on July 9, 
1954. He was nominated for his second term on May 5, 1959, and was unani- 
mously confirmed by the Senate on June 4. He served as vice chairman of the 
Commission in 1957 and 1958. Mr. Stueck is a Republican. 

His member neon and activities include: 

Professional: American Bar Association; American Judicature Society: Fed- 
eral Bar Associ: ation : Missouri Bar Association; St. Louis Bar Association: St. 
Louis County Bar Association; Life Member Delta Theta Phi Law Fraternity 
(District Chancellor for Missouri) ; Washington University Law Alumni Asso- 
ciation ; John Marshall Lawyers Club, Past President. 

Fraternal: Tuscan Lodge No. 360 A.F. & A.M., Past Master; Scottish Rite. 
K.C.C.H; DeMolay Legion of Honor; DeMolay Alumni Association, Past Presi- 
dent. 

Civil and patriotic: Missouri State Historical Society; Rotary International: 
St. Louis Post No. 4 American Legion, Past Commander ; Past Commanders’ Club 
of St. Louis; Central Executive Committee for St. Louis Area; Reserve Officers 
Association: The Post Mortem Club—GOGB; National Vice Chairman, Ameri- 
ean Legion Pilgrimage Committee. 

Mr. Stueck is a member of the Missouri Athletic Club of St. Louis; formerly 
Deputy Director of St. Louis County Civilian Defense, and formerly a Missouri 
Member of the Council of State Governments; Friends of the St. Louis Art 
Museum, Guarantor and Member, St. Louis Municipal Theatre Association ; The 
Capital Hill Club and Congressional County Club of Washington, D.C. 


Senator Carrot. When were you appointed Commissioner, Mr. 
Stueck ? 

Mr. Stueck. I was appointed and took office in July of 1954. I 
arrived very shortly after the Phillips decision and the way has been 
very turbulent ever since. 


Senator Carroxz. All right, sir. 

We are happy to have Mr. Trainor, Mr. Mason, and then the gentle- 
man to your extreme right—— 

Mr. Srvrcx. The gentleman to my extreme right is Mr. Frederic 
Pearse, member of our legal staff. 

Senator Carroty. We are happy to have you gentlemen. 

Mr. Stuck. I think also perhaps, in view of the questioning this 
morning, I might say Mr. Pearse is a member of our Committee on the 
Selection of Law yers for the Commission. 

Senator Carroty. Thank you so much. 

Mr. Mason, you may proceed. 

Mr. Mason. The following is a statement by Jerome K. Kuykendall, 
Chairman, Federal Power Commission, on administrative practice and 
procedure before the Carroll Subcommittee of the Senate Committee 
on the Judiciary. 

Mr. Chairman and members of the subcommittee, the Federal Power 
Commission appreciates the privilege accorded it by your letter of 
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September 29, 1960, to express its views on the subject of admin- 
istrative procedure. The subject is a broad one and the reference in 
your letter to specific bills, S. 600, S. 1070, and S. 2374, pending in the 
86th Congress indicates that you are aware of this fact. 

We have had several opportunities during the past few years to 
comment on the numerous bills that have been under consideration in 
the appropriate committees of both the Senate and the House, but 
your current request enabled us to give the comprehensive considera- 
tion to the overall problems which is so often lacking in our considera- 
tion of the details of specific proposals. 

I think it will be helpful to the subcommittee and for the record if 
I point out that the Federal Power Commission is one of the so-called 
independent regulatory commissions. As such, it is charged in gen- 
eral with the regulation of the interstate operations of the electric 
power and natural gas industries pursuant to the provisions of the 
Federal Power Act, 16 U.S.C. 792, and the Natural Gas Act, 15 
U.S.C. 717. Other functions we exercise with respect to federally 
owned or proposed hydroelectric or multipurpose projects are of no 
particular importance in connection with the procedures under study 
by the subcommittee. 

I have generally outlined the duties of the Commission so that you 
will clearly understand that the views here expressed are based on the 
experience gained in performing specialized functions. Conse- 
quently, my views and ideas on the application of the several ad- 
ministrative procedure proposals might not be pertinent, except in a 
general way, to administrative agencies within the departments or 
even to other independent agencies. It is true that the Federal Power 
Commission has much in common with the latter, but the differences 
are many and preclude the use of identical procedures. 

While there have been numerous proposals relating to the adminis- 
trative process during the past several years, they may, I think, be 
grouped in the following categories: 

1. Proposals for a new code of administrative procedure. 

2. Proposals to establish an administrative court or a corps of hear- 
ing commissioners. 

3. Standards of ethical conduct. 

4. Office of Federal Administrative Practice—legal career service. 

Before addressing myself to each of these subjects, I would remind 
the subcommittee of what we at the Federal Power Commission, both 
Commissioners and staff alike, conceive to be the most important prob- 
lem facing us, which, unquestionably, is the problem of lengthy hear- 
ings and voluminous records. 

Our own situation in this regard is particularly serious, due in large 
degree to the influx of rate filings and certificate applications resulting 
from the Supreme Court’s decision in the Phillips Petroleum Com- 
pany case (347 U.S. 672), holding that the thousands of independent 
producers of natural gas in the country are subject to the Commission’s 
jurisdiction under the provisions of the Natural Gas Act. But, on a 
larger front, the administrative process is under criticism because of 
the alleged failure of administrative agencies to dispose of their pro- 
ceedings promptly and expeditiously. The administrative process, it 
is said, has been slowed in some cases to the point where its usefullness 
is Srey impaired, for which reason its effectiveness is being ques- 
tioned. 
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It is essential then that every effort consistent with the public inter- 
est and the rights of all of the parties to the Commission’s proceedings 
be made to eliminate retarding influences. 

Our internal procedures are under constant scrutiny in our en- 
deavor to locate ways and means to speed them up. Asa result of these 
studies the Commission issued, just a year ago, certain amendments 
to its rules of practice and regulations under the Natural Gas Act 
designed to expedite our proceedings and shorten records—Order No. 
217, 24 F.R. 9469; 22 FPO 872. 

And only 3 weeks ago we issued another rule providing that any 
adjournment or continuance of a hearing for longer than 30 da 
shall be subject to the Commission’s approval—Order No. 229, 25 F.R. 
10868. At present we have a study underway in an effort to improve 
our processing of applications for certificates of public convenience 
and necessity. 

Administratiwe are codes.—I have referred in some detail to 
procedural delays because, in the Commission’s view, which has been 
often expressed, many of the changes from the present provisions of 
the Administrative Procedure Act which have been proposed will 
greatly extend the time required for agency action. 

I wish to make it plain that while this Commission is certainly not 
averse to improving the administrative process, it believes that exist- 
ing procedures should be changed only if the changes constitute real 
improvements and are shown to be genuinely desirable. Many of 
these are not in the public interest. 

The pros and cons of some of the proposed changes have been 
discussed at length ever since the task force on legal services and 
procedures of the Hoover Commission made its report in 1955. The 
pre have been considered by various committees of the Congress, 

y the agencies themselves, by bar associations, the various associa- 
tions of practitioners before the agencies affected, and the judicial 
conference of the District of Columbia which lists among its mem- 
bers many of the chief legal officers of these agencies. A new Presi- 
dent’s Conference on Administrative Procedure is in the process of 
being organized. 

Nothing has been brought to the attention of the Federal Power 
Commission which dictates, or even indicates, a real need for the 
drastic changes contained in most of these proposals. 

Furthermore, we are of the opinion that many of the changes place 
an undue emphasis on private, individual rights as distinguished from 
the broad public benefits sought by the Congress to be achieved 
through the regulatory statutes administered by the Commission. 

The emphasis of the proposals to amend the Administrative Pro- 
cedure Act is indicated by the specific changes which would tend to 
“Sudicialize” procedures in the agencies and open the way to frequent 
judicial interference. To the extent that the proposals result in a 
basic shift of administrative power to the courts or offer loopholes 
for thrwarting agency action in carrying out congressional policies 
expressed in its organic acts, we must object. 

ublic utility regulation is the oldest form of administrative action 
and the procedures now in effect have been hammered out in the 
arena of open debate as one phase after another has been subjected 
to legislative, administative, and judicial scrutiny with the arguments 
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of all sides being vigorously presented. Even with the intensive con- 
sideration that has been given the subject during the past 6 or 7 
years, no realistic reasons supporting the need for these drastic 
changes have been forthcoming. 

The Commission has expressed its objection to changes which would, 
in effect, turn back the clock and return administrative regulatory 
processes to the judicial rigidity formerly prevailing, with no com- 
mensurate public gain. 

Senator CarrouL. May I interrupt at this point. 

Do I understand by this statement, this statement of the Chair- 
man—I assume you can speak for the Chairman, can you? You can 
speak for the Commission on the questions that I put to you? 

Mr. Mason. To the extent that I know; yes, sir. 

Senator Carroui. Is it then the position of the Federal Power 
Commission that you are not in favor of S. 1070, which is in a sense 
anew code of procedure ? 

Mr. Mason. The Commission reported on that bill, and that was 
before this committee, and the conclusion in the Commission report 
is that: 

For all of the foregoing reasons the Commission recommends against the 
enactment of the proposed bill. 

Commissioner Kline dissented in part. 

Senator Carroti. Do you feel that the enactment of S. 1070 would, 
to use your expression contained on page 5, would “tend to judicialize 
procedures in the agencies and open the way for frequent judicial 
interference” ? 

Mr. Mason. Yes, sir; I do, 

Senator Carroti. If the hearing commissioner were totally and 
completely independent, and if his power were increased to the extent 
of making decisions with some limitation, could he not speed up these 
proceedings just as much as the Federal court can speed them up? 

Mr. Mason. I think that the statement that you referred to first goes 
to the provisions of the bill which provide for judicial review at vari- 
ous stages, even to the extent of having review of the issuance of 
subpenas. 

To answer your question directly, certainly there are things that 
can be done to speed up the process. 

Senator Carrotu. Yes, 1 am speaking to you now as a career man. 
You have been in this agency for many years, have you not? 

Mr. Mason. I have; yes, sir. 

Senator Carroty. Are you a civil servant ? 

Mr. Mason. Well, I suppose so to the extent any lawyer is, cer- 

tainly, yes, sir, I am, a public servant. 

Senator Carrott. I had some testimony this morning that a lawyer 
was not a civil servant, that a lawyer—that is through some change 
in the law, as I recall the testimony of the Chairman of the Commis- 
sion, that the lawyers are in a special category, if I understood his 
testimony. 

Mr. Mason. Lawyers under the civil service regulations are in what 
is called schedule A or excepted positions, although my position as 
General Counsel is in schedule C. 

Senator Carroty. That is what he said. 

63196—61——11 
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Mr. Mason. That is correct. 

Senator Carroty. And could be removed therefore, and as I under- 
stood the implications of his remarks, could be removed without the 
same security provisions that other civil servants have. 

Mr. Mason. I have never given that much thought because at the 
Federal Power Commission, in the whole 19 years I have been a lawyer, 
there has never been one removed. 

Senator Carrotu. Do you regard yourself then as a civil servant in 
the sense that you can operate independently as a lawyer, as a staff 
man for the Commission ? 

Mr. Mason. Yes, sir; I consider myself to be a career employee who 
has come up through the ranks, and that my tenure of service is like 
any other Bureau chint that I know of in the Federal Power Commis- 
sion. We are appointed directly by the Commission, and I am a vet- 
eran, and if I am to be removed, there are certain procedures that 
would have to be gone through. That is my een Tae I have 
never given it too much thought because it hasn’t been a problem. 

Senator Carroti. Until this morning I had not given it much 
thought either, but I find that most lawyers in government service 
come under schedule A and therefore are not subject to the same 
security provisions, 

Mr. Mason. I know as a practical matter in the Federal Power 
Commission lawyers are appointed for a year’s probation, and if you 
don’t want to keep him after a year you have to go through certain 


civil service procedures involving notice that they are not satis- 
factory, you have to give him some notice before the year is out and 
the appointment is not made permanent. Once he is made a per- 


manent employee, in order to get rid of him you have to prefer 
charges and go through appeal like any other civil service employee. 

Senator Carroxu. I am glad to know that because I intend to pur- 
sue that further. 

Now, coming back to the hearing examiner, and the reason I asked 
you whether you are a civil service man, a career man, is this: What 
can we do to speed up proceedings? We know in the private practice 
of law the judges in both the State courts, the civil courts, the Federal 
courts by pretrial conference can eliminate many of the issues. They 
can narrow issues. 


Can you do that or do you do that at the Federal Power 
Commission ? 


Mr. Mason. Yes, sir; I think that offers promise and we have made 
progress on that score on our own. 

I cite, for example, a recent innovation in the Federal Power Com- 
mission in licensing cases, where we have competing applicants for 
a hydroelectric license, and I have in mind a particular case that is 
being conducted now involving the Snake River competing applica- 
tions for High Mountain Sheep and the Nez Perce Dams. 

Our experience indicates when we get competing applicants in 
those highly controversial cases it takes a year, and I know this from 
personal experience, to get a case heard. I sat in one that took 161 
hearing days. I was staff counsel in that case. 

In order to avoid that time-consuming process that it takes to put 
on a direct case, the Commission evolved a procedure which requires 
the competing applicants to file their complete case in writing prior 
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to having any kind of an open hearing. Then motions are filed to 
strike testimony that is not relevant or material. The examiner 
passes on those motions on the first day of the hearing and the second 
day of the hearing the witnesses were called for cross-examination 
and the schedule was made up as to how they would be called, which 
meant that they didn’t have to sit around for months waiting. 

That is one example of what can be done. I think that 

Senator Carroty. Does order No. 217 go to this point ? 

Mr. Mason. Yes, sir. 

In connection with that particular case, preliminary to the filing 
of this written testimony we had a conference of all parties on the 
Pacific Coast where we could get the two applicants and everybody 
who was interested in a prehearing conference and there was agree- 
ment at that point on such matters as what studies are you going to 
use, what basic data are you going to use in trying to evaluate these 
projects. 

Senator Carroty. I understand you put this in about a year ago. 

Mr. Mason. Yes, sir. 

Senator Carrot... How often have you used it? 

Mr. Mason. This is the first case that has gone to trial under this 
new procedure. We have another one where it has been set involving 
the Power Authority of the State of Arizona, where the authority 
and the city of Los Angeles are competing for a license for the Bridge 
Canyon project. We have established the same procedure, but that has 
not actually gone to hearing. There have been delays at the request of 
the parties. 

Senator Carrott. What about utility rate hearings ? 

Mr. Mason. This exact procedure has not been applied in rate hear- 
ings, but we have another procedure which we introduced during the 
last year which shows tremendous promise, and that is what we call 
our interim orders procedure. Under that, the Commission segregated 
at the beginning of the hearing the issue of rate of return, which is 
the basis for a big part of our rate increase in pipeline cases, in the 
Tennessee Natural Gas case, the Panhandle case, the Northern Natural 
Gas case and Southern Natural Gas case, the Commission by order said 
we are going to hear rate of return first and decide that, and they did. 

They set the rate of return in each case less than the companies were 
asking for. Tennessee is one of them—I beg your pardon, Tennessee 
Gas is one of them. They took us to court and attempted to get a stay 
of the Commission’s order in the fifth circuit, and this month the court 
denied the stay, and they are going to hear the case on the merits on 
review. 

We a in court on Northern Natural on the merits where it has been 
argued. 

on under that order the Commission then orders a refund at the 
time they set the rate of return, and they get a big part of the money 
refunded at that time, and then the hearing is resumed to take up the 
other issues, such as cost of purchase gas or rate base and other matters 
that require field investigation. 

Our delay in rate cases generally has resulted from the necessity to 
examine the books in the field and to check all the figures by our staff. 


Under this interim procedure, we get the rate of return settled before 
we ever go into the field. 
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Senator Carrott. Would you have them file such a brief? 

I notice here that you have now recently, 3 weeks ago, you set up—- 
provided another rule. This goes to adjournment, continuance of a 
hearing ? 

Mr. Mason. Yes, sir. 

Senator CarroLt. Now when they file a schedule for an increase—— 

Mr. Mason. Iam not sure I follow you. 

Do you havea particular order you are referring to? 

Senator Carro.tu. I am referring to gas rate increases. This is a 
large part of your business, is it not 

Mr. Mason. Are you referring to the Commission's order on con- 
tinuances in hearings? 

Senator Carrot. I am referring to cases now where they are filing 
a schedule for a gas-rate increase. They file the oon and it 

carries on for a while, does it not? and before you get to trial, another 
one will be filed, and before you get to trial, another one will be filed, 
and before you get to trial on any of them, another one will be filed. 

Now, it seems to me that there ought to be a shutoff date. It seems 
to me that you should promulgate your own regulation to say that you 
will not consider any rate increases until the first one pending is 
heard and decided upon. 

Now, am I wrong in my conception of that ? 

Mr. Mason. It 1s my personal opinion as a lawyer that in order to 
do what you are suggesting be done, that the statute would have to 
be changed, because as I interpret the statute, the utility can file a 
rate increase and they file justification for it each time they file it. I 
agree with you that is a problem and anything that could be done in 
that area would be helpful. There are cases where 

Senator Carroiu. Is the Commission ready to recommend a change 
in the statute? If you do, I promise you I will push it, because I 
addressed about 500 of the leading lawyers of the Nation in Denver 
recently, and this is one of the principal criticisms against the Fed- 
eral Power Commission ; these successive rate filings, and the delay for 
years in the determination of even the original filing. 

Now, it would seem to me, and this would be helpful to you, it would 
remove the backlog of your cases, it is certainly in the public interest, 
certainly it is in the interests of the private individual who has a 
right to be heard, to have a determination of that issue quickly. Is 
there any reason why you cannot formalize procedures to hear one of 
these rate increases, the schedules, within 5 or 6 months, at least have 
a hearing on it, if you use pretrial conference ? 

Mr. Mason. We use conferences. In fact, we are doing, in effect, 
what you are suggesting in the progress we are making in our rate 
cases, ‘by getting away from the formal type of hearing that we have 
been talking about and entering into conferences in w hich we attempt 
to settle these on the basis of our staff investigation. We know what 
their costs are and what their rate base is and what their expenses are 

after we finish our investigation. 

Instead of putting all that on the formal record, we make a lot of 
progress in calling conferences in attempting to settle these rate cases 


with all parties present, intervenors, distributors, anybody that is 
interested. 





yi- 


ng 

it 
ier 
ed, 
ed. 
ms 
rou 

is 


to 
. to 
e@ a 

I 


. in 


nge 
e I 
ver 
‘ed- 
for 


uuld 
‘est, 
is a 

Is 
> of 
ave 


‘ect, 
rate 
lave 
mpt 
rhat 

are 


t of 
ases 
it 1s 


FEDERAL ADMINISTRATIVE PROCEDURE 161 


Senator Carrott. Yes; I understand about the settlements but the 
settlements come after a long period of time and the people are tired 
out with litigation, and they have been waiting a long time. Now, I 
commend you for using this pretrial conference, but you have justi 
used it once. Now, I will ask your gas lawyer here whether you have 
used it at all in gas cases, in utility cases? 

Mr. Mason. The prehearing conference method—and I would rather 

call it the conference method rather than the prehearing method 

Senator CarroLu. Pretrial. 

Mr. Mason. It is available for use under our rules at any time dur- 
ing the hearing. Many of these we get a certain amount of evidence 
on the record and it 1s apparent to everybody what the answer is 
going to be. Why continue the formality? We can call a conference 
at any time and do and settle these cases during the hearing time, so 
it is not just prehearing. It is during the hearing if that is ‘the thing 
to do. We have used this over a period of years. This really isn’t a 
new procedure. We have implemented it by this order 217 and 
attempted to emphasize it, because we do realize that it has lots of 
merit. 

_ Beni itor CarroLL. You know as a lawyer of long years of experience 

xactly what lam talking about ? 

ME ‘Mason. I do; yes. 

Senator Carrotu. I am talking about the filing of these schedules, 
and these long delays before you et to trial. If you can get the Com- 
mission to draft a bill, where you do not think the law is broad enough, 
to give you the necessary power, then the responsibility would 
be in the Congress for delay and not in the Commission. This 
is what I have been trying to say to the Commission. Put 
the responsibility where it belongs, ‘and if the Congress won’t 
change it, then at least you have said, “We have done our best 
under the circumstances.” Now, the next point I want to raise 
with you is this: You see, if you permit these filings, these 
schedulings to build up one on top of the other, rate increase upon rate 
increase, one after the other, then you are putting tremendous sums of 
money into the hands of people who file the schedules. I am one of 
those who believe that that money ought to be impounded. If I were 
sitting as a judge on the bench and this sort of a situation came before 
me, I would certainly impound that money. We have discussed this 
thing before. I would certainly in some way impound it, or I would 
see that it is in some way bonded. 

Now, this, it seems to me, is just sheer plain commonsense. Any court 
in the land would impound that money. I remember years ago, almost 
20 years ago, the decision of the circuit court of appeals along these 
lines. This was in Colorado on a different matter. 

Now, if you think the Commission needs more power in this, statu- 
tory power, let us know. If you think that you have power—let me ask 
you this question directly: Does the Commission have power to im- 
pound this money pending the outcome ? 

Mr. Mason. The statute provides that a rate which has been sus- 
pended under the provisions of the act, the rate increase which has 
been suspended, goes into effect, and we have a recent court. case on 
this, it goes into effect automatic ally at the end of the 5 months period 
upon the filing of a motion by the utility or pipeline, and, under the 
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act, the Commission then requires a bond or undertaking to assure 
refund of any amount the Commission ultimately finds 1s over and 
above a reasonable rate, and the Commission requires each utility, 
when it makes the refund, to refund with 7 percent interest. 

Senator Carroxty. I do not think you have quite answered my 
question. 

Mr. Mason. I attempted to answer your question by going to the 
statute, and my opinion is that the Commission has no authority to 
impound the money. 

Senator Carroiy. But you said that the Commission had the respon- 
sibility or the duty or the power to require a bond. 

Mr. Mason. Yes, sir. 

Senator Carroiu. Do they do such ? 

Mr. Mason. Yes; they do. 

Senator Carrotu. In every case? 

Mr. Mason. A bond or an undertaking, corporate undertaking, in 
every case. 

Senator Carrouy. A corporate undertaking? 

Mr. Mason. Yes, sir. 

Senator CarroLit. Do you mean from the people who are receiving— 
what is the nature of that undertaking? 

Mr. Mason. Well, the amount of the refund and the resources or the 
assets of the company control whether you require a bond, which is 
an undertaking by someone other than the pipeline company, for 
instance, to make the refund. 

Senator Carrott. What is the undertaking? Is it a warranty, a 
contract, or what? Do they sign something? 

Mr. Mason. It is a surety bond. If the company does not pay it 
the surety company does with interest of any amount that the Com- 
mission orders refunded. 

Senator Carroti. It is my impression now 

Mr. Mason. That is the bond, and the other provision is an under- 
taking which the Commission accepts is a contract on the part of the 
company to refund any amounts that the Commission finds is unrea- 
sonable, and that is in the case of the large companies with assets 
sufficient to assure the refund. 

Senator Carrott. Now, I have asked the question specifically. Are 
they now requiring surety bonds in these gas rate cases? 

Mr. Mason. In some cases a require surety bond. In other cases 
they require an undertaking by the company itself. 

Senator Carrotu. In how many cases that you can recall to your 
mind presently have they required a surety bond? Name me one 
specifically. 

Mr. Mason. I cannot answer that, Senator, because I do not know 
offhand. I see orders from time to time where one is a bond and the 
other is an undertaking. I would say offhand the larger companies, 
that the Commission accepts an undertaking. Those that are smaller 
and do not have the assets to insure the refund, why, they themselves 
file a surety bond. 

Senator Carroti. Mr. Mason, your field has really been power, has 
it not ? 

Mr. Mason. Sir? 
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Senator Carrotu. Your field in law has really been in the Power 
Division, has it not, rather than in gas? 

Mr. Mason. I have been in the gas end for about 4 years, but my 
background for many years has been in the electric field, certainly. 

Mr. StuEck. May I answer that question, Senator ? 

Senator Carroiy. And you say, do you, that they have been requir- 
ing surety bonds in these gas cases ? 

Mr. Mason. Yes, sir. 

Mr. Sturcx. May I answer the question ? 

Senator Carrott. Yes, Commissioner, you may. 

Mr. Srurecx. When I came onto the Commission I was a bit sur- 
prised at the practice just as you are now, apparently, as to why the 
Commission would permit a company to sign a corporate undertaking 
in lieu of a bond. The reasoning behind it is this: These companies are 
bigger than the bonding companies. The percentage of money to be 
refunded is comparatively small with respect to the size of the com- 
pany itself, and if a bond were required, the premium on that bond 
would be a cost of service, and therefore, it would be chargeable against 
the customers of the company. So, therefore, in the public interest a 
corporate undertaking, which is a written agreement that the company 
will rolged to its customers such amount of money as the Commission 
finds to be in excess of what is due them is thought to be a saving to the 
customers themselves. 

There has never been a case on record where the company failed to 
refund promptly once it was so ordered by the Commission. 

Senator Carroty. That sounds very logical, but isn’t it true, doesn’t 
this happen to you, that where the Commissioner renders a decision 
in some cases that have been of long duration that the very person who 
has filed the schedule has told the Commission that he could not pay 
if the decision went against him, that he would be bankrupt? 

Mr. Srvueck. I think I know the case to which you have reference, 
and I think that that was not a true statement. 

Senator CarroLu. Do you mean it was not a true statement that he 
would go bankrupt? 

Mr. Srueck. Yes, sir. I believe that there were assets which could 
be used to pay any refund ordered by the Commission. 

Senator Carrotu. As a matter of fact, wasn’t this one of the con- 
siderations that was entered into that brought about the compromise 
in these rate schedules, because it might render this company finan- 
cially incompetent to continue ? 

Mr. Strvurck. No, sir, I do not think so. 

Senator Carrot. That it would place it in the hands of the 
receiver ? 

Mr. Srvueck. No, sir. I think you are talking about the Colorado 
Interstate Settlement, which was negotiated in cooperation with the 
Colorado Public Service Commission. 

In retrospect, that was avery good settlement. The controversy was 
simply this: The usnal way of trying these cases which project rates 
into the future is to select a test year. In this particular case the year 
selected was not a representative test year. The settlement was reached 
on the basis of the actual experience of that company and the settle- 
ment entered into on the basis of a 5.23 percent rate of return, which is 
even less than the traditional 6 percent rate of return, and which most 
of the companies now claim is not sufficient. 
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Under that settlement there was $54 million refunded to the 
customers. 

Senator Carrott. Mr. Commissioner, however, in that period of 
time, as I recall, they collected about $90 million of the consumer’s 
money. I think that much money was under this undertaking, this con- 
tract if we can call it that, an undertaking, and at the time that the Ex- 
aminer gave his decision, the company “said, “If this decision holds 
against us, we will be b: ankr upt, because that money had been expended 
in capital expenditure in another field, in a business venture. 

Mr. Srveck. I think the money was invested in additional gas re- 
serves, which could have been sold to another company. 

Senator Carrotit. My point is this: There ought to be some way 
that when there is a schedule there ought to be action, and if there 
is a defect in the law it should be corrected. 

I think you will admit it is not in the public interest to have suc- 
cessive filings year after year and have cases delayed by decisions 
that have to be reached by compromise. 

Mr. Stveck. I would ‘be very willing to consider a bill which would 
require them, which would Deas: a company from filing a rate 
increase say oftener than once a ye But under the present law, 
we do not have the right to defer th: a fing. you see. 

Senator Carroiy. I am saying why not take it to the C ongress and 
see if we cannot give that right to you. I do not know th: at we will. 
I know what I would do. But I would say to you, why limit it to once 
a year. Why do you not get a decision on this case. It is not too 
involved. 

I think counsel has said once they make an investigation of the 
books and there is a question of the costs, it would seem to me that 
this is a perfect case for pretrial conference to narrow the issues. 

Mr. Strvecx. Well, sir, it is, except this: It goes to the heart of 
another facet of this problem, the problem of sufficiently trained and, 
in sufficient numbers, supervisory experienced personnel. Now we can 
go out and hire young accountants, young men with good prospects. 
But we cannot go out and hire—this is what our administrative people 
tell me—we cannot go out and hire the men with the long experience 
to correlate basic facts and figures and come up with the final results. 

Senator Carrott. Why can’t you hire them? You mean lack of 
funds ? 

Mr. Srveck. Lack of available personnel, I think. 

Mr. Trainor, our executive director, who is charged with that kind 
of responsibility, says both. We can’t match salaries with outside 
industry, and there just aren’t many of those kinds of men available 
for hiring. You have to take young men and train them. 

Senator Carrouu. This is the purpose of this hearing ? 

Mr. Srvurcs. Yes, sir. 

Senator Carrott, This is why I bring up this question. If we 
need more money, if we need higher. salaries for these men, if this 
is what we have to do, we ought to doit. This is why I think we have 
got to have some positive 

Mr. Srvurck. Senator, I agree with you thoroughly, and the Com- 
mission has done everything in its power. 

For example, we have asked for additional supergrades, because 
obviously our division heads are highly trained experts with 20 or 25 
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years of service, and are very valuable to the outside. We asked our 
Appropr iations Committee to specifically provide in our appropria- 
tion for 12 additional supergrades, and I think we got 6 of those, 
so we have made excellent use of those 6 supergrades, because once 
we raise the top echelon of personnel, then those under it can be raised 
up, also, 

Senator Carroti. You see this is what some Commissioners tell me, 
men who have been in the service a long time. It is these delays year 
after year which they say is the basic cause of the ex parte approach 
in adversary cases. If they can get action, you see, and this comes 
from the business groups, this comes from the Commissioners—not 
all Commissioners; they don’t all agree with this, of course; but these 
delays, I call them inordinate delays, somebody is trying to get some 
action, and if they can’t go through the front door they are going 
to go through the Mies k door, and this is what has been happening. 

Mr. Srvrck. Senator, I am sure that these del: ays are undesirable 
from the sts indpoint of the customer, from the standpoint of the Com- 
mission, and also from the standpoint of the pipeline company, be- 
cause the companies must do additional financing as time goes on, 
and with indefinite earnings in their financial picture their financing 
is made much more difficult than if those cases were settled. 

Now at one stage along the way, it was proposed that the Commis- 
sion, since it did not have enough trained personnel of its own, go 
out and hire certified public accountants. We made that suggestion 
to the heads of our accounting section, and they said that that would 
not help, because first of all those would be independent outside men, 
and we don’t have the money to pay for them. 

Then the companies came back, several of the companies came back 
and said, “We will pay for them,” and we said, “No, you can’t do 
that.” We felt that the approach of a certified public accountant in 
an outside general business must necessarily be entirely different than 
the approach of a trained staff supervisor on figures. So we didn’t 
follow those suggestions. We think the only course open to us is 
to train our own men as quickly and as carefully as we can. 

Senator Carrott. You think, then, that the recommendation of 
the American bar on S. 1070—I have asked you this once—that this 
would increase the problems that you have ? 

Mr. Srvurck. I don’t think it 1s the solution. I didn’t mean to in- 
terrupt your discussion with our General Cusciia , and I have some 
suggestions of my own to make. But 1 don’t think S. 1070 is the 
solution to the problem. 

Senator Carroii. And you do not think the solution is the appoint- 
ment of an administrative officer? You do not see how that would 
help? 

Mr. Srurck. I don’t think that would help, because very definitely 
I don’t believe that the Congress would accept it. That would mean 
that the executive department would take over the control of these 
Commissions, and I don’t believe Congress is ready to do that. 

Senator Carrot. Do you think it would be helpful if the executive 
department did take over control of any aspect of the Federal Power 
Commission ? 

Mr. Sturcxk. No,sir;I donot. Ithink that as a long-range proposi- 
tion, and I have summarized what I think we can do short range and 
what we can do long range, I am told that there are 164—I believe 








166 FEDERAL ADMINISTRATIVE PROCEDURE 


that is the figure—of these so-called independent agencies performing 
functions across the vast scale of human activity. Now, some of these 
agencies—I have in mind the Subversive Activities Control Board, 
the Foreign Claims Settlement Commission, the Renegotiation Board, 
and if I am informed correctly, they hold their positions at the pleasure 
of the President. 

I believe, sir, a very strong argument could be made that these 
are executive functions, and perhaps the best thing to do would be to 
take this type of an agency and put it into the executive department 
and make the executive department responsible for it. But those 
other agencies like the so-called Big Six which should and must be 
out and away from the executive department’s control ought not to be 
put under, I do not believe, under our present concept. 

Senator CarroLt. How would we reach an agency, an independent 
agency, that will not follow the law in the handling of the problems 
within its jurisdiction ? 

Mr. Srueck. I believe that a proper committee or officer appointed 
by the Congress, responsible to the Congress, if these agencies be the 
arms of Congress, then the arms must be supported by a strong body 
pumping new blood and new life into them and supporting them 
or else these agencies will wither and die. 

Senator Carrotu. Do you think the Federal Power Commission is 
an arm of the Congress? 

Mr. Srurcx. Yes, sir. 

Senator Carrotu. I thought you said it is independent. 

Mr. Srurck. Well, it is independent, but we are taught that we 
perform functions delegated to us which are basically a function of 
the Congress. 

For example, in our licensing procedures for hydroelectric devel- 
opments, originally all the licenses were granted directly by the Con- 
greet. But because there was such a diversity in the various types and 
c<inds of licenses, and there was never any definite uniformity of what 
was required to get a license, that was the reason for the formation 
of the first Federal Power Commission. But it was really a delegation 
to this independent, so-called independent, agency of the Congress’ 
power delegated to it by the Constitution under the commerce clause. 

Senator Carroti. The Congress, when it creates statutes, of course, 
all these other independent agencies in the executive branch have a 
statutory base but the policy of the Congress may be too broad at times, 
but they are not a part and arm of the Congress. I was under the 
impression that the only arm of the Congress is the Comptroller 
General ; that these are independent agencies. 

Mr. Srvreck. I think there are many statements to the effect that 
these are arms of the Congress, 

Senator Carrouu. I know the Congress has said that on occasion, but 
I think that the agencies are independent. You make national policy. 
You agree with that, do you not? 

Mr. Stueck. Yes, sir. 

Senator Carrot. You are supposed to make national policy in your 
respective fields. 

Mr. Srueck. Necessarily so. 
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Senator Carron. I ask you a question: What do you do with an 
agency that will not follow the law? Here the Supreme Court estab- 
lished responsibility in the Phéllips case. It had to speak in the 
Catco case again to try to get you folks in the Federal power Com- 
mission to establish certain principles. 

Mr. Srvecx. Sir, I think we have established some of those, and as 
the immediate future progresses you will see further developments in 
that. 

Senator Carrotz. Are you referring now to your so-called area 
pricing order? 

Mr. Srueck. Yes, sir. I think that will help a great deal. 

Senator Carrott. Do you think that that follows the decision in the 
City of Detroit case? 

Mr. Srvrck. I think there have been developments in the law since 
the City of Detroit case. We have had the Forrest Oil case, for 
example, which said that we were not bound to a strict rate-base cost- 
of-service approach. 

I believe one of the things that would help us greatly would be to 
have a law passed similar to the Canadian act in which the Canadian 
Energy Commission is entitled to fix rates on an area basis. 

Now, so that the policy statement may not be misinterpreted, may 
I elucidate a bit on that? Under the present law a producer may file 
for a certificate or he may file a rate increase if he has a contract at 
any time. 

The Commission must act on that rate increase filing within 30 days 
or it goes into effect. 

Now, until the staff gets its work done and gets a recommendation 
to the Commission analyzing what the filing is, a Commissioner usu- 
ally gets, say, 48 hours to make up his mind whether he shall vote to 
suspend that rate or to let it go in. Now, he must use all the knowl- 
edge he has from all sources to make that decision. In order that the 
decisions may be uniform and equally fair to all, on the basis of a long 
staff study correlating all the information we have from all sources, 
including cost data put in in about a dozen cases, we thought that 
before we could hold the line, or to find out whether a price was out of 
line, we must first of all decide where the line is, and then in fairness 
we should announce where we believe that line is. 

Now that does not prevent a producer from filing for more than 
that amount of money, nor does it prevent a producer from filing 
an application for a certificate at a higher price than that amount. 
But he knows that if he files for higher than that amount, the rate will 
be suspended and he will have to bear the burden of proving the 
justness and reasonableness of that amount. Or if he is applying 
for a certificate, he knows it will be conditioned at that amount. Now, 
where do we go from here? That is only an intermediary process 
of whether or not to suspend, whether or not to condition. We have 
the big problem of bulk, of backlog, and if it would be of interest, I 
would ike to tell you just what our problem is and where the problem 
is. 
Senator Carroti. I would be glad to hear that. I may say to 
counsel on the statement of Mr. Kuykendall, we will either get back 
to you or it will go into the record, because it touches recommendations 
previously made to this committee. I think we can summarize by 
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saying that you are not in favor of title I of S. 600 which deals with 
the administrative appointment of an administrator, an overall admin- 
istrator. You are not in favor of S. 1070. You are not in favor of 
S. 2874, which has criminal sanctions. I want to get back to point 4, 
the fourth point that you sought to emphasize here: The proposal to 
establish an administrative court or a corps of hearing commissioners. 
I assume that you are not in favor of that? 

Mr. Srueck. Not a corps of independent hearing examiners. 

Senator CarroLit. While we are on that point, and then we will 
come back to this question, because this is a very important one— 

Mr. Stureck. I did not mean to interrupt, sir. 

Senator Carrott. Why do you think the hearing commissioner 
should not be independent What would be wrong if he were inde- 
pendent’ I raise the point because the represent: itives here of the 
American Bar Association used the classic example where they 
handle the rights of millions of American people and they have estab- 
lished a separate tax court, and they divorce that, you see, from certain 
enforcement sanctions that are set out by rules and dy ations. Now, 
when it comes down to a fundamental right they can go into a tax 
court. Now, what would be wrong with hav Ing an penn endent trial 
examiner, increasing his function, not leaving him as he 1 is now where 
he is merely advisory, but a real function? What would be wrong 
with that? 

Mr. Srveck. I think it is a difference in concept. First of all 
to the independence of the trial examiner, we have 16 of them, or 
will have 16 next week, who are under the direction of a chief exam- 
mer, who has sole charge of assigning cases to individual examiners. 
No Commissioner—I give you my firm assurance that I have never 
sought to have a particular examiner assigned to a particular case, 
I have never tried to tell an examiner what to find or how to find it. 
I think they are entirely independent in their conduct of the hearings 
and in the results which they reach. 

The concept that I have is that the trial examiner occupies the same 
position as the special master in chancery, appointed by a court to do 
a specific function. 

Now, when I was chairman of the Missouri Public Service Commis- 
sion, | took my regular turn at hearing cases myself, after which I 
summarized the evidence, set out the questions involved, set out the 
contentions of the party, and then set out a proposed finding and de- 
cision. Later on when that work got too heavy, we appointed hear- 
ing examiners to do that which we couldn’t do ourselves just the same 
as a court of law would appoint a special master. 

Now, I seek to be advised by the examiner, and keep him fully and 
completely independent of any influence. We have said to the trial 
examiners, “We believe that these recor ds are getting too voluminous. 
Can’t you hold them closer to the line of cogency of the evidence?” 
and they said, “We will do it.” 

I have had one one occasion a complaint that one of our staff coun- 
sel was harassing witnesses appearing before the Commission, with 
which I expressed my displeasure to the chief examiner, and I said 
that. any witness coming before this Commission or any of its ex- 
aminers is the guest of the Commission, and if I have anything to say 
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about it, he will be treated as such. The chief examiner said, “I will 
look into it and you needn’t worry.” 

I have heard no further criticism on that score. 

Senator Carron. The reason I raised this question 

Mr. Srveck. But so far as the substantive finding, I don’t think 
any of our Commissioners have ever suggested to any examiner what 
to find. They are free and completely independent. 

Senator Carrouti. Yes, but they are really not like a master in chan- 
cery, because their position is only advisory, and I am mindful that in 
the £7 Paso case the city officials complained the examiner had indi- 

cated bias, and I think that was the contention of the Federal Power 
Comunaieeioe They said in effect it did not matter whether he was 
biased or not because the Commission decided the case itself. 

Now, we have heard from a number of scholars and commissioners 
in this field— 

Mr. Srureck. May I answer that point ? 

Senator Carrot... I will give you an opportunity in just a moment— 
saying if we could in some way separate the hearing ee 
or the trial examiners as they are called, from the agency itself, i 
would relieve the Commissioners of a great amount of work. 

Now, this is not quite the step forward into administrative courts 
that some people have advocated. We have heard that discussion 
yesterday by members of the American Bar Association. 

In other words, it is contended it would leave the Commissioners 
open and free to set national policies and do the other work, the ad- 
ministrative work rather than the judicial work. 

Now, you may add your comment. 

Mr. Srvrck. Senator, the examiner to whom you refer is one of 
those personal equations that gets into every organized group. I 
thought very highly of him, and I think the industry generally and 
the lawyers coming before the Commission generally thought very 
highly of him. In the last 2 years there seems to be something that 
has come over him, and he has now retired because of age. But I 
think that is the exception by far. 

Senator Carrouu. I was not thinking of a particular individual, but 
the principle did not make any difference anyway because the Com- 
mission decided a. case. 

Mr. Srveck. I do not think that was quite the statement. 

Senator Carroti. It was my impression that that is the substance 
of the answer to whether this hearing commissioner was biased. But. 
in any event, I do not want to get into something special. I want to 
take a look at the broad picture. 

Mr. Srurck. Yes, sir. 

Senator Carrotu. Really, why don’t you think that we can have an 
independent trial examiner ? 

Mr. Srvueck. I think that our present concept is that we have not 
yet consolidated these agencies into an administrative tribunal out of 
which would work the examiners. I think that we now think in terms 
of six major organizations working as units or as teams, and I believe 
that an examiner being assigned and working for a specific team can 
better qualify himself ‘to hear the cases coming under the jurisdiction 
of that team than just picked from a pool and assigned to some case 
willy-nilly, perhaps. 
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Senator Carrot. I think he could be assigned to the team without 
being under the domination of the coach, so to s eak. He could func- 
tion ‘independently and be an expert in this field. As I listened to the 
other witnesses here, I think of the backlog of cases which you are 
going to discuss later on. How many adversary cases do you have 
pending? ? 

Mr. Strvuecx. Let me preface this by saying the tidal wave hit all 
at once. It wasn’t something that built 1 up. As of September of this 
year, there has come under our jurisdiction an additional 3,372 inde- 
pendent producers, jurisdiction over 3,372 more entities. Now, in 
order to expedite matters, the Commission has only required that the 
operator file for a given operation, and each operation may contain as 
many as 50 different part owners of it. If we were to add those non- 
operating entities, coowners, perhaps, we would have an additional 
15,435 persons, trusts, schools, churches, corporations, partnerships, 
every conceivable legal entity. 

Now, let me tell you what they have filed up to date. Up to date 
we have had 11,091 basic rate schedules filed, to which have been filed 
33,231 supplements to those basic rate schedules, so you see the tre- 
mendous quantity of this impact. As of September, there were cur- 
rently 570 producers involved in 3,278 producer rate cases. That is 
the key point. That is the backlog. Now, in our other departments, 
while the workload is heavy, it is not unbearable. We have a larger 
load of cases on appeal than we have had before Phillips. For exam- 
ple, as of now, we have 62 cases on appeal—5 before the Supreme 
Court, 5 7 before the courts of appeal, That is a little better than the 
inventory last year at this time when we had 76 cases. 

That is a lot, because our solicitor’s office must file an average of 
one brief per week between now and the end of the court term. But 
it isn’t unbearable. We can handle it. 

Senator Carrot,. Now, how many adversary cases do you have that 
are in the hands or that have to be handled by the trial examiners? 

Mr. Srvrck. That figure, that is the big bulk, 3,278 producer pipe- 
line cases. 

Senator Carrotu. In view of your recent action taken, I think it 
was, 60 or 90 days ago—I want to read to you now, I think this is 
from your own decision. This is the Phillips case, September 28, 
1960. ‘This is docket Nos. G-1148 

Mr. Srvurck. Yes, sir; I have the case here. 

Senator Carrotu. The bottom paragraph on page 11: 

We fully realize that some persons will contend that the plan of rate regula- 
tion we here announce is not lawful and that we are bound by City of Detroit 
warv-” “, 

Now a writ of certiorari was denied by the Supreme Court in the 
Detroit case. Continuing: 





to calculate a rate base and determine a rate of return. 
And then you concluded : 
If this contention is correct— 
in other words, if this order that you have entered is not lawful— 


then, as a practical matter, adequate regulation of producers appears to be im- 
possible under existing law. 

If this order is now in effect, you know it is going to be challenged 
in the courts; don’t you? 
Mr. Srurcx. You mean the policy statement ? 
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Senator Carrotu. Yes. 

Mr. Srveck. I think it will be. 

Senator Carroti. Yes. Now it will take another 3, 4, or 5 years 
to get a decision on that. 

Mr. Srureck. Well, Senator, I think we must do something. If we 
are to try 3,270 cases one by one, somebody has estimated it would 
take 10 years to do it, not counting the other cases which would come 
in each year. 

We have the authority to consolidate cases. Our staff is making a 
very careful study of the project of consolidating all the producer 
price cases in a given recognized producing area, consolidating them 
and hearing them on a joint record. 

Now, whether the court will finally approve of that nobody knows 
until the court so says. But it is one way of trying to get through. 
It is inconceivable from anybody’s point of view that the same gas 
coming out of the same hole but owned in various proportions by 50 
different people can have as many as 50 different prices based upon 
that individual person’s rate base. I think that the same gas of the 
same quality from the same producing area produced under the same 
general producing conditions ought to, in all good conscience, bear - 
the same price. 

Senator Carrott. What about this great backlog of cases? It has 
been my information that about 90 percent of the cases are really 
small producers and about 50 are independent producers; about 50 of 
the big ones signed it; 50 or less produce 90 percent of the gas. 

Now, why can’t we go into those 50 instead of worrying about the 
great backlog here? 

Why can’t we in some way have them come to the Congress? 

This, you see, gives rise for more and more pressure for administra- 
tive tribunals to handle this. If you can’t handle it yourself, we have 
got to find some other means to handle it. 

Mr. Srvurcx. I do not believe we are authorized under the law to 
differentiate between big ones and little ones. But by trying these 
cases 

Senator Carrott. Do you mean that you do not have the power to 
classify and select? You have broad power. 

Mr. Bronce. Yes, sir; I was just going to get to that. 

In these general producing areas we anticipate that the burden will 
be borne by the major producers in that area, and by establishing the 
price of gas as a product and not holding to the utility concept of a 
service, we can make progress in the situation. 

Senator Carrotu. [ understand it is a difficult problem. 

Mr. Srvureck. It is a terrific problem. 

Senator Carroti. You know the attacks that have been made upon 
the ar Power Commission by students in the field of administra- 
tive law. 

It is said, and I ask you now the question whether or not you did 
ever really believe in the principle of the PAdlips decision? You have 
not wanted to regulate independent produces; have you? 

Mr. Sruecs. Yes, sir; and we have tried conscientiously to regulate 





: The Phillips case hearing ran to over 10,600 pages as I recall. It was 
in hearing over a period of some year and a half. The examiner’s 
report was 360-some pages, and it is a most difficult—— 
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Senator Carro.u. Is it not. safe to say that the philosophy of the 
present Federal Power Commission is that you do not want to fix 
rates at the wellhead ? 

Mr. Srurck. No sir. 

Senator Carrott. You do want to fix rates at the wellhead ? 

Mr. Srureck. We do want to fix just and reasonable rates, but we 
do not believe that they can be fixed on a utility rate base cost-of- 
service approach, for the reason that if that approach be followed, 
then the poor producer, the fellow who takes more money to produce 
less gas, or pers ips is unlucky in not striking gas, can charge more 
for his product than the efficient producer. 

Senator Carro.iu. It is not going to hurt these big 50 that we are 
talking about; is 1t ? 

Mr. Srvureck. Well, but the figure was given, 200 produce 80 percent, 
3,000 produce 20 percent. 

Senator Carroty. In any event, the Supreme Court in the Catco 
case gave a unanimous decision against the Federal Power Commis- 
sion. Now you are trying another formula which has not been ap- 
proved by the courts and this will be another 4 or 5 years. You will 
have anot her backlog of cases. 

As you know, the filings will come. The question is, How do we 
attack the problem ? 

I can appreciate that you are looking for a formula to try to wipe 
out the bac ‘log 0". 

Mr. Srvrck. Mr. Justice Jackson, I believe, in his dissent in the 
original Hope Natural Gas case stated at that time already that a 
utility rate base type of approach would not work. So the idea is not 
original with us. It has been a long hard road of experience, and the 
results which are produced by this approach from a utility—you see, if 
I may be very basic, the theory of utility regulation is that X company 
puts so much of its property to the public use, that it produces a service 
as a result of the operation of that property, it has no competition pre- 
sumably, and therefore it has only a limited percentage of profit 
coming to it. 

Now, that can work, for example, with an electric company which 
puts in so many tons of brick, so many tons of steel, so many tons of 
copper, replacing those parts as they wear out, and continue to produce 
the given quantity of electricity over any number of years. But here 
with a pipeline let’s take it: W e know how many miles of pipe, how 
many horsepower of compression capacity, how many pumps, how 
many valves, how many everything else, and we can establish the basic 
cost of those facilities. But the real difficulty comes in evaluating 
the price of the gas itself which is put through those facilities, you 
see. 

Senator Carroii. We recognize that this is no simple problem. Of 
course it is not a simple problem. But by the same token, it seems to 
me that the court has established responsibility. We know, and I 
think you would agree, that there have been movements to amend the 
Natural Gas Act, and the charge has been made, not by me but by 
people who study these things, that there has been almost a deliberate 
foot dragging waiting for the C ongress to amend the Natural Gas 
Act so you can get rid ‘of the backlog | by eliminating your jurisdiction. 
Mr. Srvrck. I give you my firm assurance, Senator, on my part that 
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has not been the case. We have tried to follow the court’s injunction, 
and we have found that the results reached, in some cases perhaps it 
worked, in others they do not produce a desirable result from the 
standpoint of public good. 

We have tried, I think, 12 cases on this rate base cost approach, and 
in every one of those cases the company has more than justified the 
price that they have charged. Now, how we are going to handle more 
than 3,000 cases one by one and come up with a result that where com- 
pany X, company Y, and company Z all participate in a so-called 
unitized operation as is required by the State laws of some of the 
States, and for that same gas, company X gets one price, company Y 
another price, and company Z gets another price? It just isn’t an 
equitable result. 

Senator Carroii. Well, it may not be an equitable result either to 
establish an excessive mar ket price 

You see, 1 thought the function of the Federal Power Commission 
was to protect the consumer. 

Mr. Sturck. Yes, sir; and we have done our very best to do it, sir. 

Senator Carro.i. I suggest to you that if these prices—and this is 
not a reversal of the Supreme Court in the Catco case— 

Mr. Srueck. May I say the Cafco case is being tried 

Senator Carroti. None of these big companies Is suffering financi- 
ally, but as we see the constant increases paid by the consumer in the 
gas business I am concerned. I know that regulation is difficult, and 
| am not going to lay any charge as to why it has become more difficult. 
Su ipposing } your program is knocked down 2, 3, or 4 years from now by 
the Supreme Court? By this time you have got 5,000 cases built up. 
1 hope not, but this is a possibility based upon the past record. 

Mr. Srurck. May I correct the Senator’s impression ? 

The Catco case is being retried on a cost basis as ordered by the 
Supreme Court. We have not, as the feeling might have been ex- 
pressed, that we were not trying to do it. That case is proceeding 
at this moment. 

Senator Carrot. My point is that the Catco case as it went to 
the Supreme Court resulted in the unanimous view of the Supreme 
Court in criticism of the policy being followed; did it not? 

Mr. Srurck. No, sir. This came back from the Supreme Court and 
directed us to take another look at the price, and to see whether it was 
in line with prevailing prices in the area. That was my reference be- 
fore to the Court references to holding the line or keeping the prices 
in line, and therefore, before we know whether we can hold to the 
line, we must know where the line is, you see. 

[ think it might be well for the record to reflect. just how rapidly 
this industry has grown, and that many of these problems are growing 
pains. Within less than 25 years this industry has come from in- 
significance to the fifth largest industry in this country. It has built 
in that time more than twice the number of miles of pipeline as there 
are miles of railroad track. 

The demand for this product seems to be insatiable, and it is not 
only because of the ease with which homes are heated. It is a very 
key industrial need. 

For example, in my home State of Missouri we have a lot of glass 
plants, Owens Illinois Glass and others of that kind, where the prod- 


63196—61——_12 








174 FEDERAL ADMINISTRATIVE PROCEDURE 


uct gas is needed for the whole sensitive annealing process, for ex- 
ample. 

And another phase: About 3 years ago when we had an extremely 
cold spell in St. Louis and it was necessary to interrupt the gas for the 
Chevrolet plant, there were 8,000 men thrown out of work for about a 
week. So you see the importance to the industry. 

Many towns across my home State of Missouri now have the oppor- 
tunity to get industry into those towns, provided there was an ade- 
quate energy supply, to wit, natural gas. If they don’t have it, in- 
dustry moves somewhere else where they do have it. 

Senator Carroiu. I recognize the importance of expansion, and this 
is all the greater need for stricter regulation. 

We have found in my own State that industry, important industries, 
now depend upon gas. 

Mr. Srurck. Yes, sir. 

Senator Carrotit. And we have also found that those industries 
are coming in conflict with the monopoly which is handling that gas. 
So it is not only the consumer, it is the industry itself. And it is more 
than that. The distributor is beginning to have some trouble. This 
shows all the greater need for regulation under public utility law. 

Mr. Srurck. You see, in the production of electrical energy, for 
example, given the same equipment, you could go on producing and 
producing and producing, replacing worn parts and so forth. But 
with the natural gas industry, once this basic natural resource is used 
up, it is gone, and you cannot reproduce it. 

Now, there are methods being suggested. You talk about the 
economic impact and so forth. In many areas of the country gas 

rices will not go up because they are at an economic level right now. 
Van see, this natural gas is a regulated industry that is competing 
against two industries which are not regulated, two other sources of 
energy which are not regulated. 

For example, at the Union Electric plant at the confluence of the 
Merrimac and Mississippi Rivers in my home area, there the com- 
petitive price is 13/100 of a cent per thousand cubic feet, or its 
equivalent in Btu’s difference between coal and gas. So there a regu- 
lated industry is competing against an industry which is not regulated 
and can raise and lower its prices at will. 

Senator CarroLL. You see, I come from a coal State, and I can tell 
you that coal is not giving any competition to gas. Coal mining in our 
State has gone down and there are very few mines operating. We have 
enough coal in our State, it has been said, to run the Nation for 300 
year, great layers of it. Gas has become very important. I under- 
stand the expansion of the gas industry. 

Mr. Srurcx. But I don’t think that coal is being neglected, be- 
cause the facts are that last year the coal industry sold more coal for 
boiler fuel than ever before in the history of the country, and that is 
because of a national development which we are undergoing at this 
present time, in which our standard of living is ascending to a new 
and higher plateau, in which it is just as important to cool and air- 
condition a house in summer, perhaps not in your lovely Colorado, 
but in my home in St. Louis it is as important to cool and dry out 
a house in summer as it is to heat it in wintertime. 
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The natural gas industry has not produced a unit competitive in 
price to compete with the electrical units. Therefore, in order to meet 
this demand, there is only one place to turn, and that is to coal. 

That has created another very interesting development. 

Senator Carrotu. I should hope that would be the case, but you 
are not really serious, are you ? 

Mr. Srurcs. Yes, sir. 

Senator Carrott. When you say coal is giving competition to the 
use of gas? 

Mr. Srueck. Yes. 

Senator Carroti. At the consumer level ? 

Mr. Strvrcx. Not to heat homes; no, sir. 

Senator Carrot. Of course not. 

Mr. Srvurcx. But I am talking about the electrical energy which 
may heat homes. 

In my home area again, with which I am familiar, traditionally we 
hit the peak of electrical demand in the week before Christmas, and 
the reason is obvious: Parties, short days, department stores staying 
open late, areas being decorated for Christmas. But for the last 5 
years or more the peak of electrical demand has been hit in the third 
or fourth week in August. This year it came later, and the all-time 
high in demand came in the first week in September. 

Now, what is the effect of that? 

In the St. Louis papers, if you will have one of your staff members 
check back, there are whole page ads appearing, “Do not overlook 
heating your home with electricity.” You see, they have the peak now 
in August, and they have a valley in December. So they have got to 
fill that valley in order to keep on a year-round operation. 

Senator Carrotu. This is all very interesting and I am glad to 
have it. 

Mr. Srvrck. I am not sure this helps the administrative process. 

Senator Carrotu. It is very helpful, but you still have not answered 
the question. It is possible that the question cannot be answered. I 
do not mean to press you for it. 

If you fail in this endeavor, if the Supreme Court knocks you down, 
you are still in deep trouble. 

Mr. Sturck. Yes, sir. 

Senator Carroiu. I do not know how you do this, whether you can 
do it with staff planning, whether you can call in outside experts. 
You have got to handle this backlog in some way. 

Mr. Stueck. Yes, sir. 

Senator Carrotu. I make this one point to you. 

If you need some authority in the law, I will try to get it for you. 

Mr. Srurck. Please understand I in no way want to be critical, 
but our recommendations substantially the same for the last 5 years 
have gone forward. 

Senator Carroii. What do you mean, substantially the same? 

Mr. Srurck. Well, for example, we asked that the situation be 
remedied where a commissioner’s term ends promptly on the 22d of 
June, he doesn’t carry over, that much has been changed and cor- 
rected, so that a new commissioner need not be there on the day after 
the 22d of June. But the other recommendations have been about the 
same for the last 5 years. 
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I should say in the first session of this present Congress Senator 
Magnuson had us prepare a bill, which was done and which was intro- 
duced, but did not reach the floor of either the House or the Senate, 
but I believe that. a great help—— 

Senator Carrot. Involving this point of the one filing 

Mr. Srveck. No, sir: not that one point, but many other points 
which would be of great help to us. 

Senator Carrot... I have mentioned all these corporation counsel 
all over the Nation who met in Denver last summer, in September. 
The one point that they resolved on was some method to clean up the 
backlog. 

Mr. Strurck. We think one of the difficulties with that would be 
this: The companies will, if I may use a slang expression, put more 
fat in their filing to cover them for the year. One reason that we 
are trying to work so hard to eliminate indefinite pricing provisions 
in the contract of a producer so that—it usually starts with the pro- 
ducer, you see, an increase in gas prices, which goes to the pipeline, 
which goes to the distributor, which goes to the consumer. 

Now, we have been successful in eliminating a lot of the contracts 
with spiral escalations. We have declared that those were, in our 
opinion, against public interest. Spiral escalation is one in which 
or a three-party favored nations clause, which was important before 
we took regulation perhaps, but I don’t think it is necessary at all 
now, in which a pipeline agrees to pay to producer X a given price, 
but will pay him any higher price which the pipeline pays to any 
other producer, you see. Now that was to protect the little producer 
against the big fellow so that he would get the same price as the big 
fellow. But we have tried to eliminate so far as is possible all in- 
definite pricing provisions. 

That is really only one part of the value price problem. Actually, 
I consolidated those into a speech which I made, I think, in October 
a year ago. There are at least 20 factors which enter into the ques- 
tion of value on the producer’s contract. 

For example, one company which I have in mind out in Kansas 
could come in and prove unquestionably that their cost for gas was 
something like 55 cents per mcf. Well, of course they can’t sell it 
anywhere, and what was the reason ? 

The reason was that they were equipped to produce a lot of gas. 
They had built plant, like a large department store, to sell goods 
we will say. But the contract which they had did not have a take- 
or-pay-for clause in it, which meant that they weren’t selling any- 
thing. So that the price per unit of what they did sell was out of 
proportion to the price that they could get from anybody for it. So 
you see, the actual money isn’t the only thing that enters into it, that 
is going into the consideration. 

As one gets into this study of producer prices, it becomes more and 
more and more complicated. 

Senator Carroti. Would you say that when you are talking about 
value that you are departing on another new avenue of approach? 

Are you not rejecting the cost method of fixing just and reasonable 
rates? 

Mr. Srvecs. I think that we must find some other way if we are 
going to be working in the public interest. 
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You see, gas and oil come out of the same well, sometimes inter- 
mittently, sometimes as condensate, which is neither gas nor oil. So it 
is a question of allocations which must be more or less arbitrarily 
made, 

A man goes out to explore for additional quantities, and we are 
enjoined to encourage that exploration for this basic natural resource, 
but he doesn't know and we don’t know what he is going to get after 
he starts drilling. 

Now, how do you : allocate those exploration costs, you see ? 

Senator Carroti. Well, you could allocate : ind have a system of 
accounting to allocate costs ; could you not ¢ 

Mr. Srurck. We have applied it as best we know how. 

Senator CarroLn. Yes. 

Mr. Srvrck. But I do not think that in all cases it would come up 
with a just and reasonable result desired by the Senator and by us 
and by the general public, I am sure. I do not think that the rate base, 
cost of service approach, is the answer to the producer pricing problem. 

Senator Carrot. But has the court ever deviated from that con- 
cept ¢ 

Mr. Stvueck. Yes, sir. The court in the fifth circuit in the Forest 
Oi? case said that the Commission did not have to use a strict rate 
base cost approach, and that has not been overruled. 

Senator Carrot. Was that taken to the Supreme Court ? 

Mr. Srrvurck. It was not taken to the Supreme Court; no, sir. 

Senator Carrott. What is the Supreme Court’s position on that 
concept ¢ 

Mr. Mason. Are you talking about the city of Detroit concept, 
Senator / 

Senator Carroti. That is really what you are up against; is it not? 

Mr. Srrveck. Yes,sir; that is the difficulty. 

Senator Carrot. It hasn’t been appealed. You have got the city 
of Detroit where a writ of certiorari was denied and they upheld this 
concept which you say cannot work. Now, recently in the Phillips 
decision—— 

Mr. Srueck. Does the denial of a writ necessarily mean the accept- 
ance of the Supreme Court of the decision found by the court of 
appeals? 

Senator Carrotz. I would say in this case, yes. Normally I would 

say maybe, or no, but in this instance I would say in view of the 
judici inl history of these cases it would be most insignificant. Well, 
we could discuss this for hours. 

Mr. Stusck. I have gone into it for 6 years. 

Senator Carron. I know how difficult the problem is. But in my 
opinion | you would be making a mistake, I say this to go back to the 
Commission, you would be making a mistake to wait on an amend- 
ment to the Natural Gas Act. 

You have been waiting for it for a long time; many people have. 

Mr. Srueck. I do not believe there is going to be an amendment. 

Senator Carroti. I do not think it will come in this session of 
Congress. Now, the forces may coalesce and render me a very poor 
prophet, but I debated this thing some time in the House. I was pres- 
ent when President Truman vetoed the so-called Kerr bill, I am 
familiar with the history of the last veto, and I have no way of 
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knowing what the President-elect will do on this subject, but I can 
only say that I do not see much hope of amending the Natural Gas 
Act. 

Mr. Srvecx. I do not think we are going to get an amendment, 
certainly not in this coming session. 

Senator Carroty. The next thing I would suggest is this: You 
have already established this policy. I think it is a very significant 
and far-reaching aspect in the decision as to your rejection of the 
cost method of fixing just and reasonable rates, and I do not think 
it will be sustained. Now, if I am right, again serving as a prophet, 
what are we going to do in3 or 4 years? How can we meet this prob- 
lem? This problem is a function of this committee. How can we 
help meet this problem? How can we draw upon other agencies, the 
executive branch ? 

If you are not getting enough money, we ought to fight for money. 
We ought to fight for a larger staff. Maybe the Federal Power Com- 
mission is one Commission that should have set up an administrative 
tribunal like the Tax Court to meet this problem. I think you have 
a more difficult problem than most agencies. The backlog is greater. 
The issues in my opinion are more far reaching, because they involve 
hundreds of millions of dollars. They involve consumers all over the 
country, and industry, too. You have been very helpful coming here 
today, and I do not want to shut off anybody from further comment. 
It is 10 minutes after 5, and I will stay here longer if you want to 
continue to read your statement, Mr. Mason. It will be put in the 
record as you have read it. Is there any point that you want to 
emphasize or that Mr. Trainor wants to emphasize ? 

Mr. Mason. I am perfectly satisfied, of course, Senator, just to have 
the statement appear in the record. Copies are available. Of course, 
you are familiar with it. I would, if you have a minute, like to offer 
a personal view or two on the problem we are talking about, namely, 
how to get cases decided. I have some personal views as a practicing 
attorney. 

Senator Carrotu. I want your personal views. 

Mr. Mason. Going back a minute to the examiners’ setup, and I am 
not going to be technical as to whether you have an independent ex- 
aminer system or whatever you might call it, it has been my experience 
that any time you have to deal in a highly technical field like rate 
regulation or hydroelectric licensing with a new examiner, he, of neces- 
sity, through lack of familiarity with the subject, takes longer to try 
a case than an examiner that is familiar with the subject. He, over a 
period of years, like the lawyers that present the cases, the judge or 
the hearing examiner that hears the same type of case with some 
regularity, gets a certain amount of expertise and knows his field. 

enator Carroti. Mr. Mason, if I may interrupt you to say I am 
not an expert in this field—I know very little about it—but I venture 
to say as a lawyer that if I had about a 30-day briefing, I could talk 
to experts and accountants; I do not mean to say that I would know 
all about the industry, but I think I could sit in judgment on a rate 
case if I had a fixed principle to follow. If I had the staff presentin 
evidence, evidence before me, and I were seated as a judge, I think 
I could follow a simple principle if I knew what the principle was. 
Now, as the Commissioner has indicated, there are many values that 
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go into cost. The cost accounting field is a most difficult field and some- 
times I think there are arbitrary decisions made on cost allocation. 
But it would seem to me that a competent judge must get his expertise 
from the record. He gets it because he reads decisions and he listens 
to the witnesses. Now, if a judge can do it in a court, why can’t we 
find men of judicial capacity and competence to sit in as trial examiners 
if we increase the salary? This is no reflection on the present ex- 
aminers. Do you think you could sit in judgment on any of these cases ? 

You have been in the business for 18 years. You could sit in judg- 
ment. 

Mr. Mason. Certainly. Ido not dispute a thing you said. My point 
is, Senator, from a staff standpoint, and I will use your comparison, 
when we are preparing a brief before an examiner in the Cotte 
sion, a grade 9 or a grade 11 lawyer quite often is competent to pre- 
pare the brief. When we get into court, because we do not know 
which judge, or even what courts are going to hear the thing, we have 
to put the best people we have got because you have to prepare your 
case in court with much more expertise and much more clearly so that 
any judge, as you say, hearing it, can understand the problem; we can 
give him the principles. 

My whole point of the staff proposition is that you have to have 
higher class help if your hearing examiners are in the position of a 
judge not being famifiar with the subject matter. 

Now, that is my whole point. Maybe it is a good one, and maybe 
it isn’t, but that is my experience. 

Senator Carrot. I feel so strongly about this backlog in the Fed- 
eral Power Commission and the great responsibility that you have 
that if you had to come into the Congress and ask for $250,000 or 
$500,000 to go to work on a program, to set it up, it would be money 
well spent, I do not know whether you could get the personnel. It 
might take you a few months to get underway, but I say to you that 
it can be done, whether you need more trial examiners or more 
referees. You can get outstanding men of this Nation that I think 
would come in at the top salary of $18,500. I think you could get 
them to attack these cases. We must hit the most important cases 
first. As I have listened to this testimony, I encourage the very thing 
that Commissioner Stueck has been saying today. I want the Com- 
mission, the agencies to come in and begin to fight back and give ideas 
themselves. I think we have got ourselves in a rut and we have got 
to get out of the rut including the Congress. 

Are my statements too out of line with what could be done? Sup- 
posing 10 examiners move into this field. Would this increase in 
staff help? 

Mr, Mason. You would have to have that staff in order to utilize 
your examiners. 

Senator Carrott. How much of your backlog could you reduce in 
6 months or a year if you took your top cases? 

You, as general counsel, if you were given your way and you had 
the money to get the personnel, how many could you take care of 
in a year? 


Mr. Mason. I cannot give you a number except I could say if we 
could get enough staff, and by that I mean competent technical staff, 
and that is where our bottleneck is—you can hire plenty of examiners, 
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you can hire lawyers, they are not in short supply, and we do not 
lose lawyers to the industry as fast as we do technicians. Our prob- 
lem has been, and I am speaking personally now from my own view 
and opinion, we have never had enough money budgetwise to have 
any cushion in our staff, to have anybody in training to replace the 
supervisor that moves out. When you have lost him, you have lost 
that 10 years of experience and you have got to start all over again. 

It is my view you ought to have enough staff to keep new men in 
training. 

Senator Carroii. What if you got $250,000 more in the next fiseal 
year to go to work? 
~ Mr. Mason. It would take more than that to do what I would want 
to do. 

Senator Carroti. What if you got a half million ? 

Mr. Mason. That would help, certainly. 

Senator Carroiti. What would it do with your backlog? How 
much would it reduce it ? 

Mr. Mason. Certainly more statf and competent staff with enough 
examiners enables you to handle more cases simultaneously. That 
is fundamental. What it would do in the independent producer area 
is another question because of this conflict over concept and the rate 
principles that would be followed. 

Senator Carroti. We are going to have to wait now to go to the 
courts, then come back in 3 or 4 years. We are going to have to 
wait before decision is made and then we are going to have 5,000 
cases backlog. Is that the alternative ? 

Mr. Mason. No, I think a lot of the cases can be disposed of as we go 
along, Senator. We are not going to go up to court on this policy 
statement 61-1 as such. The staff right now is spending a substan- 
tial part of its time planning to get a hearing underway as soon as 
possible in one of these areas to build a record on which we can set, 
on which the Commission can set an area price and have that tested 
in court. I agree with you the time is of the essence and the sooner 
we can do that the better. 

As general counsel, I am certainly concentrating on that problem. 
I do not know any alternative unless the law is changed, and it is the 
consensus of opinion here today that the law is not going to be changed. 
You have this alternative of going to the area pricing or sticking 
with the cost-of-service concept, which experience has shown has not 
worked well up to the present time. 

Senator Carroii. Now, just one further question and you may con- 
tinue. 

I will remain right here because I want everybody to have a full 
say. This is very important, because this information which you 
are giving today I hope will be passed on to the President-elect. I 
am certainly going to talk to Senator Magnuson and other people. 
This condition just cannot go on, in my opinion. It is a waste of time 
for congressional committees to hold investigations just to repeat 
information about which nothing is done. 

I observe that the Federal Power Commission does approve the 
approach of Judge Prettyman and the impending conference. 

Mr. Mason. Yes, sir. 
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Senator Carroti. Judge Prettyman says there will be some develop- 
ment in 5 or 10 years. Haven’t you got some recommendations here 
for the committee where we can begin. to expedite these things? You 
do not have to give it now. Think it over. Talk to the Cogsmission. 
Come up with a positive program. You have a sort of negative a 
proach. You are opposed to the American Bar Association approach 
By you I mean the Commission. This is nothing personal. I am 
referring to the Commission. They cannot take this approach, they 
cannot take that approach but they will take an approach which may 
be meaningless. It would seem to me we must have more constructive 
thinking in the Federal Power Commission, if we are to get ourselves 
out of the rut. Think about these things. How can we help you? 
What can we do? Iam very serious about that. I hope you take up 
with the Commission these pyramiding rate filings. I think I can 
get that piece of legislation over. I am hopeful—lI hope that Dean 
Landis who is seated here will seriously consider this matter when 
he reports to the President. These things I think are basic. 

If we get rid of the backlog we get rid of a great deal of the ex 
parte influence. If the backlog continues, there is going to be pressure 
and embarrassment. to the Commissioners and the personnel. This is 
so frustrating that I want to be frank with you. I do not know how 
we can hold men on the Commission if they cannot see some daylight 
to the workload ahead of them. 

Mr. Srveck. It might be interesting, Senator, to know that at the 
end of my first term, which is just a little short of 5 years, I asked 
our administrative people to give me some idea of how many cases 
I had acted on, and they told me that I had acted on 18,000 cases, 
18,000 docketed cases. Now, that does not include, for example, the 
granting of temporary authority, which gets no docket number, you 
see. 

Senator Carroti. Would these be adversary cases / 

Mr. Srueck. In general, yes. 

Senator Carron. 18,000 cases? 

Mr. Srueck. Yes, sir. 

Senator Carro.u. In 5 years? 

Mr. Srveck. Our weekly routine docket has anywhere from 40 to 
80 items on it. 

Senator Carroii. Do you in the Federal Power Commission have 
opinion writers, too ? 

Mr. Srueck. Yes, sir. 

Senator Carrout. How many lawyers do you have in the Federal 
Power Commission ? 

Mr. Srvurcrk. Sixty. 

Mr. Mason. We have 60 in the Office of General Counsel and then 
the Office of Assistants to the Commission is the group that writes 
the opinions, that is independent of the Office of General Counsel. 

Senator CarroLi. How many are in that office ? 

Mr. Mason. Six.” 

Senator Carrot. It is a big operation. 

Mr. Srvuecx. Except for this producer price problem, we are not 
in bad shape. We have the so-called one hundred series. Those are 
the difficult cases requiring opinions as well as decision. We have 
just 28 of those. The pipeline cases we have 45 companies involved 
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in approximately 100 cases. Now, those are not insurmountable fig- 
ures. But it is this one 

Senator Carrott. Are you moving ahead with those pipeline cases? 

Mr. Srurck. Yes, sir. I personally have had assigned to me 
seven of those cases. One of the cases was decided last Friday. The 
opinion was ready and was issued yesterday. I had hoped to have 
this week and next week, while our chairman is at the annual meet- 
ing of the National Association of Railroad and Utilities Commis- 
sioners and our vice chairman is with him, to make great inroads on 
the six remaining cases on this difficult series that I have. 

I am hopeful that we will have all 6 of those out and a great many 
of the other 28 out by the end of this year. 

Senator Carrot. This is an argument that I think can be made 
before the Appropriations Committee and before the Bureau of the 
Budget. When we think of the importance of your work, the respon- 
sibility of the Power Commission, it becomes very important. I have 
your release for publication on the pipeline rate filings and actions, 
increases under suspension at the beginning of the month, 112. What 
does annual amount mean ? 

Mr. Srurck. The estimated amount being collected under bond or 
corporate undertaking. That is about $350 million. 

Senator Carroii. This says $439 million being collected each year. 

Mr. Srurcs. Yes,sir. That is the total. 

Senator Carrotu. Here we have the increases under suspension. 
What does that mean ? 

Mr. Srureck. Increases which have been filed, and which as a matter 
of law the company may put into effect at the end of 5 months, which 
is the length of time, the total length of time, which we can postpone 
the use of that rate. At the end of 5 months then we have no way of 
stopping them putting it into effect, but we can require either a bond 
or a corporate undertaking. 

Senator Carroti. Now, of those 112, how long have they been 
pending? Can you give me some idea, over what period of time? 

Mr. Srvueck. It depends on which case. 

Mr. Mason. Could we supply that figure, Senator? I think what 
we give you offhand here would not be very meaningful. 

Senator Carroti. Can you give an approximation? We won’t hold 
you to it. 

Mr. Strureck. We expect to have a great many of those disposed of 
within the next 6 months. 

Senator Carrott. You can use the pretrial procedure. 

Mr. Strvurcs. Yes, sir, and we are using it to a very great extent in 
all cases. We try to narrow the issues and limit the amount of testi- 
many that goes in. 

We are trying to cut out this business of a party coming in, having 
no case of his own by way of positive evidence, but just listening to 
the direct testimony and then asking for a long continuance while 
he prepares for cross-examination, so that he really makes his case on 
cross-examination. 

We have, to a large extent, cut down lengthy recesses of any sort. 

Senator Carrot. I observed that in one of your recent orders. If 
there are going to be any delays or anything of that sort, it has to 
be done with the approval of the Commission. 
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Mr. Sturck. Yes, sir, and we have tried to cut down the number 
of intervenors. That is important, because many of our pipeline cer- 
tificate cases are filed to meet a public need for the coming winter 
season, and if somebody gets into the case and delays it beyond the 
time when the company can be certificated, and can build the addi- 
tional facilities, then it might just as well go over to the whole next 
year, you see. It is important also not only from the matter of time 
of delaying and increasing the amount of work, but an intervenor is 
in a position to take us up on appeal. That adds to the 62 cases that 
we have in the appellate status, and considering that these intervenors 
sometimes are purchasers of purchasers of purchasers, we have got 
to draw the line somewhere. In this case to which reference was made 
earlier today, there were competitive applications for the development 
at Nez Perce and a competing development at so-called High Moun- 
tain Sheep, I noticed on my desk today that an organization known 
as Idaho Outdoor Association is seeking to intervene. Who is the 
Idaho Outdoor Association? It is probably a group of sportsmen, 
you see, but they get into the case and take time, and the Commission 
was making a very stringent effort to keep out unnecessary parties. 

States sometimes were represented by three different entities, where 
there was a division of political parties between the Governor and 
the attorney general. Sometimes we have had the situation where the 
public utilities commission intervened to present one point of view, 
the attorney general intervened with perhaps a slightly different point 
of view, and something, another State entity like the water resources 
commissioner or fish and game commissioner, appeared to present a 
third point of view in behalf of that State. 

It would help a great deal if we were given the authority to say 
a State should make up its own mind which side it is going to be on 
and have somebody designated to say this is the point of view of the 
State. The opinions of the Court have been very liberal in letting 
people in and it has added to our workload a great deal. 

Senator Carrotu. Gentlemen, we thank you very much. Mr. Train- 
or, do you have any observations you would care to make ? 

Mr. Tratnor. No, I think not. 

Mr. Mason. May I suggest one item, Senator, to show you what the 
Commission has recommended ¢ 

For instance, they have recommended legislation that would help 
on this matter of intervention. They have recommended that certain 
other things be done that would help speed the administrative process 
up. I would just refer you to the recommendations starting on page 
14 and continuing through page 23 of the Commission’s 1959 annual 
report. I think that might be very helpful to anybody that was 
looking at this record. 

Senator Carroiu. We will make a note of that, Mr. Mason. Do you 
have any further observations ? 

Mr. Mason. No, sir. 

Senator Carrot. *Mr. Pearse ? 

Mr. Pearse. No, thank you, sir. 

Senator Carroui. Does counsel to the committee have any obser- 
vation { 

Mr. McDonatp. Just one question, Senator. On the 40 to 80 
docket cases a week to which you refer, Commissioner Stueck, docket 
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number cases, don’t you have a shortened procedure under which 
many of those are handled where no one appears, where the decision 
is made in the clerk’s office ? 

Mr. Srvureck. Those are handled as a bulk proposition. Those are 
not usually on the docket individually. 

Mr. McDonatp. They are not docket numbered ? 

Mr. Strvrck. They are docket numbered, yes. 

Mr. McDonap. Are they some of the 40 to 80 cases you refer to? 

Mr. Srvrecx. The noncontested cases are handed to us in bulk but 
it is only one number on the agenda. 

Mr. McDonavp. But they are handled something like a court would 
handle them in default judgment; nobody appears / 

Mr. Srvuecr. Yes. 

Mr. McDonatp. There is no opposition ? 

Mr. Srveck. The law says there must be a hearing. 

Mr. McDonatp. Yes. 

Mr. Srvueck. The case is set down, noticed, publicized, and on a 
day certain it is called. Then if nobody appears in opposition, it is 
pro forma, more or less. 

Mr. McDonatp. It is handled routinely ? 

Mr. Stveck. But so far as the 40 to 80 we get those about once a 
month as I recall, and there may be as many as :40 or 50 of those non- 
contested cases, but it is only one agenda number. 

Mr. McDonatp. That is different than the docket. 

Mr. Srveck. They each would have a docket number, but I am 
talking about items on the agenda. 

Mr. McDonatp. Yes, but what I am trying to determine is among 
the 40 to 80 cases handled a week by the Commission which have a 
docket number, how many of them are handled by the shortened pro- 
cedure under your rules? 

Mr. Stueck. Let me try again. 

Mr. McDonatp. Do you follow me? 

Mr. Stvecs. Yes, sir. 

Mr. McDonatp. Maybe I don’t follow you. 

Mr. Srveck. I think you don’t. We would have on an agenda sheet 
item No. 1, item No. 2, item No. 3, and so on down, We will say that 
item No. 26 is the item containing all of these noncontested cases. 
There would be just one item 26 out of the 40 to 80, but item 26 could 
have as many as 50 dockets in it. 

Mr. McDonatp. With relation to the 80 docket numbered cases, 
what relationship does item 26 have to those 80 ? 

Mr. Strvurck. One. 

Mr. McDonatp. How many of those are there a week, 1 a week out 
of the 80? 

Mr. Srvurcrk. Let me try to draw the difference between an item 
number and a docket number. 

An item number may contain several or as many as 50 docket num- 
bers. Now, in that particular instance which you cite that would only 
appear as 1 docket number out of the 80. I am sorry, 1 agenda item 
number out of the 80, although the item would contain 40 or 50 dockets. 

Mr. McDonatp. Then how many items are cleared a week? 

Mr. Srvecs. Forty to eighty. 
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Mr. McDonap. Item 16 might have 40 docket numbers in it; is 
that right / 

Mr. Srvueck. If it is on this noncontested docket group, yes. 

Mr. McDonatp. And many of the cases which have a docket number 
are handled by the shortened procedure ? 

Mr. Srurck. Yes, sir. 

Mr. McDonaup. Thank you. 

Senator Carroti. Dean Landis, do you have some questions ? 

Mr. Lanpis. Yes, I have a few, Senator, if I may. 

In these gas producing cases when rate increases are filed, as I 
understand the situation after the necessary statutory period they are 
entitled to charge those increases, and then you take the increase and 
you theoretic: vally impound that subject to a potential refund after the 
determination of the case ; is that right! 

Mr. Srueck. Yes, sir. If the company be a small one whose finan- 
cial ability to repay may be questionable, we would require a bond to 
be put up. 

Mr. Lanpts. But, nevertheless, that money is available to the com- 
pany for all working capital item purposes, is it not? 

Mr. Srureck. Yes, sir. 

Mr. Lanpis. Could you take the money and really impound it? 

Mr. Stveck. I don’t think so. 

Mr. Lanpis. You don’t think so. I mean if you could, you could 
bring these cases to a determination pretty fast, could you not ? 

Mr. Sturck. No, sir, I do not think so. 

Mr. Lanois. I think these people would like to get hold of that 
money. They have that money and all they have got is the obligation 
to repay it in the event that ultimately a determination is made. 
Isn’t this a situation where like in a criminal case the attorney for the 
defendant is always asking delay, delay, delay, delay, and he gains by 
delay. Where you take the burden of prosecution all the time, if you 
shifted it the other way, he would be after getting a determination of 
that case; wouldn’t he? Now he is not interested. 

Mr. Srurck. I think all the companies are after as rapid determi- 
nation of their cases as they can get, as illustrated by the fact that 
some of the larger ones even offered to pay for certified public ac- 
countants. You see, they have to finance, and when their earnings are 
indefinite, that definitely i increases the difficulty of financing. 

Mr. Lanpis. Well, now, in the event that you determine that a re- 
fund should be made, have you ever run into situations where for 
some reason the company was ‘incapable of really making that refund ? 

Mr. Srureck. No, sir. 

Mr. Lanpis. Never. 

Mr. Srvurcn. I have never known of a failure to pay, and on that 
point may I say in order to make it tougher, if I may use that word, 
the Commission has said in addition to the refund they must pay 7 
percent interest on the amount refunded, so that they cannot just use 
this as a way to get money, because they can go out and borrow money 
for less than 7 percent. 

Mr. Lanois. What would you allow him on the rate of return, 7 
percent or more? 


The CAB has a theory of 7.5 percent return after taxes. What do 
you allow ? 











186 FEDERAL ADMINISTRATIVE PROCEDURE 


Mr. Srvurck. On an yfomere a of return—are we talking about a 
ipeline company or a producer? 
” Mr. Simon, A producer. 

Mr. Lanois. Yes. 

Mr. Srurcx. I think that a producer has to have about 11 percent 
rate of return on equity to go into the market and get money to finance 
his operation. 

Mr. Lanois. Isn’t that a good banking operation then for him to 
leave that money in? 

Mr. Strvurck. No, sir. 

Mr. Lanois. He leaves it there for 7.5 percent. I think that is a 
pretty good banking operation. 

Mr. STvEck. No, we have got to give him a return on his equity. 

Mr. Lanpis. And he is paying you 7 percent ? 

Mr. Srvureck. Not on his borrowed capital. On his own money that 
he puts in. 

Mr. Lanpts. Never mind; I am interested simply in inquiring. 

Now, you do make settlements in these cases occasionally, don’t you ? 

Mr. Strvuecs. Yes, sir. 

Mr. Lanois. I just don’t know with whom the settlement is made. 

Mr. Srvuecx. Generally the settlement is negotiated between the 
epee we will say, and all of its customers and all of the intervening 
State commissions who may be in the case. Our staff may lend tech- 
nical assistance, and when a settlement has been reached by the meeting 
of minds of the parties, then it is presented to the Federal Power 
Commission for approval or disapproval. 

Mr. Lanois. Are the parties to the settlement the State commissions ? 

Mr. Stueck. They enter into it; yes, sir. 

Mr. Lanpvis. Who are the parties to the settlement ? 

There is a rate increase we will say of X cents per thousand cubic 
B.t.u.’s or whatever you wish, and it is settled, and I am just wondering 
who are the parties who sign and settle. 

Mr. Srurck. Generally speaking, the pipeline and its customers, 
and we are advised by the intervening State commission whether it 
approves or it disapproves of the settlement. 

Mr. Lanois. So that who gets the money ? 

I mean suppose there is Y dollars payable out of this so-called 
impounded refund. Who gets the money ! 

Mr. Srvuecx. It is paid by the pipeline to its customers and then we 
notify the State commission of what action has been taken, and then 
the distributor distributes it under the jurisdiction of the State com- 
mission to the actual burner tip customers. 

Mr. Lanpis. In other words, the pipeline gets the money and the 
pipeline passes on the money to the distributor and then the State 
public service commission takes some action to see that the distributor 
passes it on the ultimate consumer. 

Mr. Strvurcr. Yes, sir. 

Mr. Lanpis. Let me get onto an entirely different subject if I may. 

What is the situation now with reference to the importation of 
natural gas from Canada? Has the Commission taken a position on 
that matter or not ? 

Mr. Srurcs. Yes, sir; we have certificated the importation of nat- 
ural gas from Canada? 
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Mr. Lanpis. You have? 

Mr. Stueck. Yes, sir. 

Mr. Lanpis. And you have laid that down as a policy so that Cana- 
dian gas can now compete with natural gas from this country ? 

Mr. Sturck. Yes, sir. 

By the same token, gas is also imported from Mexico. 

Mr. Lanpis. From Mexico, and it is likely to be imported from 
distances even further than that—Central America? Isn’t there a 
potentiality of that? 

Mr. Stuecx. We have had no indication thus far. 

Mr. Lanpts. We have no applications? 

Mr. Srveck. No, sir. 

Mr. Lanois. But I understand that there is a potentiality of gas 
territory being opened further south where it is available. 

Mr. Srvecx. That would go to the economic feasibility of the proj- 
ect, how far they would have to ship it and what customers they 
would have along the way. 

Mr. Lanois. Yes. 

I don’t know the answer to it, but there is that kind of a potential. 

Mr. Srurecx. There is a possibility. 

Mr. Lanois. A probability of that. 

Now the thing I can’t quite understand in this whole story is here 
since the Phillips case in 1954 we have had now some 6 years, and we 
are struggling for a formula upon which to base these rates and 
finally the Commission has come across with this area rate theory, 
which, as the Senator pointed out, may be valid or may not be valid. 
No one knows exactly what the courts will do. 

Mr. Strurcx. Thus far it is only a guide for the Commissioners as 
to when they suspend or when they condition a certificate, which is 
within the realm of their discretionary judgment. 

Now we do not say that we are limiting or that that figure would 
on final determination be right or wrong. That must still go—— 

Mr. Lanois. To sort of a 

Mr. Srvrecs. To a trial. 

Mr. Lanois. A cost basis or something of that nature? 

Mr. Srueck. As of now; yes, sir. 

Mr. Lanois. That is what you still think. 

In other words, the area rate theory is merely a guide to you from 
the standpoint of suspension ? 

Mr. Sturecx. To suspend or condition. 

Mr. Lanpis. But if you suspend, you then go to adjudication, and 
that will involve the development oF some kind of basic theory upon 
which the price will be determined; is that right ? 

Mr. Srurck. Yes, sir. Thus far we think we have followed this 
rate base method, but we don’t think it is the right answer. 

Mr. Lanois. And yet you are still trying to find that basic theory; 
isn’t that right ? 

Mr. Srurcx. Yes, sir. Once we solve that problem, then the 3,000 
cases will disappear. 

Mr. Lanpts. Will disappear if you can apply it quickly enough. 

Mr. Srvecx. Well, yes, sir. We think that once we can get a work- 
able fundamental principle, many of these cases will be settled out 
without having to be tried to a finish. 








iSS FEDERAL ADMINISTRATIVE PROCEDURE 


Mr. Lanpis. Now let me just pursue a question that the Senator 
asked a little further. 

As he pointed out, in most of these areas the great amount of pro- 
duction of natural gas is by a few large companies. If you controlled 
or established the rate for these companies, couldn’t you ignore the 
rate of the small independent producer with four or six wells or some- 
thing of that nature? 

Couldn’t you completely ignore that and leave that to the determina- 
tion of what we call economic rules ? 

Mr. Stveck. Dean Landis, the problem there again is complicated, 
because while in many instances the property is owned by the big 
company, yet the actual ex xploratory work and the actual drilling is 
farmed. out to the smaller companies. So where does one draw the 
line, you see? What would prevent a large company from organiz- 
ing 10 small companies and get out from under our jurisdiction ? 

Mr. Lanps. I should think you could handle that. Certainly if 
that was an effort to try and blow up the assets of the company and 
the cost of the company, surely you could penetrate a screen of that 
nature. 

Mr. Srurck. We think once we can have a determination which is 
acceptable to the courts and to the Congress, or have a definition from 
the Congress on this basic question of how does one value a basic 
natural resouree—— 

Mr. Lanois. I think the Senator will agree with me on this. 

Isn’t that your job to do instead of the Congress ? 

Mr. Srurcx. Well, I have indicated that I have made a careful 
study of it, and that in addition to the monetary price there are at 
least 19 or 20 other considerations which go to the value. 

Now I think that if we can determine the will of the people as ex- 
pressed by the Congress, we can suggest perhaps that this is, as we 
have strongly said, this is not a utility service. This is the sale of a 
commodity, the sale of a basic natural resource, and the problem is to 
place an economic value on this basic natural resource, taking given 
standards of quality, pressure, and so forth. 

Mr. Lanois. I don’t try to minimize the difficulties that are involved, 
except simply to indicate that to pass a problem like that on to the 
Congress is an awfully tough job for the Congress. I thought the 
Congress got commissions to assign those problems to or at least 
to give a preliminary decision on those problems and if they don’t 
like it they can, of course, overrule it. 

Mr. Srurcx. Dean Landis, we have been toiling with this problem 
seriously. I awaken in the middle of the night thinking through these 
things. But a utility-type rate base cost-of-service approach I am 
convinced is not the answer to it. In my State we don’t produce any 
gas at all. I think there is one nonproducing well; we are a consumer 
State. I am thinking in terms of the people in my home area, and 
from their standpoint [ am sure that a cost-rate-base type of approach 

“an be improved upon. One cannot apply utility rules to something 
that is not a utility. 

Now, what rules does one apply is the $64,000 question. 

Mr. Lanois. It is a $500 million question, isn’t it ? 

Mr. Srueck. Yes, sir. 
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Mr. Lanois. In these area prices that you recently promulgated, 
aren’t they higher, generally, than prices in effect now? 

Mr. Sturcr. No, sir. 

Mr. Lanois. They are lower? 

Mr. Srurck. To the best information that I get from our staff, 
and I am sure that they have conscientiously worked in every way 
they can and have made use of every speck of knowledge that we 
gain, these prices represent the line in each of these producing areas. 

Mr. Lanois. Is it a line that you are going to try to hold now? 

Mr. Srurck. Yes, sir. 

Mr. Lanois. Then would you adopt the policy of dismissing all 
cases where the prices themselves were below the line? 

Mr. Srueck. Mr. Landis, under the law we cannot dismiss the 
case. We can suspend them and put the producer on his own proof 
to make his case, which we may decide against him, and then that 
could go to an appellate court of course. We have no authority to 
just outr ight dismiss it. 

Mr. Lanpis. Are you sure of that? 

Mr. Srueck. Yes, sir. 

Mr. Lanvis. Because if you have X dollars, if your area price we 
will say is X cents, whatever it may be, per thousand cubic feet in 
this area, and you have a lot of prices that are now filed and are under 
suspension which are below that price, why couldn’t you just wipe 
them off the docket ? 

Mr. Srurck. Some we could, probably at the first rush of this 
thing there are thousands of cases, and the situation was so bad there 
for a while that even my own personal secretary was opening mail. 

You can imagine what it was to have 33,000—it was a case, as I say, 
of just opening the mail. In the protection of the public interest we 
suspended a lot of cases which, on reflection, and if we had known 
then what we know now, we would not have suspended. 

Mr. Lanpts. Or is there fundamentally a doubt in the minds of 
the Commission that these area prices which have been promulated 
are not just an equitable price on which you are willing to stand? 

If you were willing to do that 

Mr. Srurcx. To the best of our present information, these prices 
which have come up as a result of staff study, evidence produced in 
the cases which have been heard and every other source of inform- 
tion we have, we think that these prices are presently the line. They 
are the correct prices at this time. 

Now we are sure that as we go on and as more cases are tried, per- 
haps different prices will appear. Supposing that we should have a 
general economic change in which wages would go up, we will say. 
Obviously that would have an effect on the whole country, including 
this industry. 

Mr. Lanpis. Well, then you could adjust them. 

Mr. Srvueck. Yes, sir. 

Mr. Lanpts. By a price index method or something of that nature, 
I should assume. But that is my question, as to whether or not these 
area prices are deemed by the Commission to be just and equitable 
prices. If so, it would seem to me that a great many of these cases 
would presumably be moot on the ground ‘that the prices that they 
have are lower than the area prices ? 

63196—61——_ 13 
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Mr. Mason. Could I offer a suggestion there ? 

Mr. Lanois. ¥es. 

Mr. Mason. I think the Commissioner hasn’t quite understood your 
question. 

The staff at the present time is making an IBM run of all the cases 
that have been suspended, putting them in different classifications, 
whether there has been any intervention, whether it has gone to hear- 
ing or what the status it. Those case—and the Commission has al- 

ready acted on a few—which are decidedly under the ceiling in the 
eta ular areas that have been suspended, under section 4 and in 
which there are no intervenors, nobody is objecting, and thus it is 
a noncontested case, the Commission is terminating the suspeision 
and allowing the rate to go into effect without any further obliga- 
tions of refund. 

What the Commission will do with the category where there have 
been objections and where there are intervenors and where they started 
the hearing, they have not got to that problem at the present time. 

We personally in the Office of General Counsel are working on 
those different classes of cases to make a recommendation to the Com- 
mission with the idea that some can be disposed of, others cannot, for 
various reasons. I think that that may answer what you are after. 

Mr. Lanpts. Now, aren’t some of the intervenors in these cases the 
State commissions ? 

Mr. Mason. Yes, sir. 

Mr. Lanois. They believe that the consumer interest is being pro- 
tected by these area prices; is that right? 

Mr. Mason. They were intervenors in the cases before any policy 
statement was announced. 

Mr. Lanpis. Wouldn’t it be possible to get some kind of conformity 
of opinion between you and the State commissions, because the State 
commissions, after all, the organized consumer protection in this field 
is through the State commissions. There is very little other organized 
consumer protection than from that source. 

The conviction is strong enough that the States themselves, if they 
felt these area prices were just prices prevailing in this area, i should 
think that they would withdraw their interventions. But is that 
true ? 

Mr. Mason. I don’t think enought time has progressed for that yet. 
As a matter of fact, I underst and that on this very day at the annual 
meeting of the National Association of Railroad ‘and Utilities Com- 
missioners, they are discussing this very thing. 

Mr. Lanois. They are. 

Mr. Mason. Yes, sir. 

Mr. Lanois. Well, that is hopeful. 

Mr. Mason. They have a special committee from whom we hope to 
get a lot of help. 

Mr. Lanopis. To go to an entirely different subject, have you people 
considered the desirability of continuing in the Administrative Pro- 
cedure Act—I think perh: ups you know the reference I have, I think 
it is section 5, which permits ex parte communications between indi- 
viduals and agencies. Has that been a matter of consideration in the 
light of recent controver sy with regard to the extent to which ex parte 
communications should be permitted ? 
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Mr. Srurck. Personally it has not been a problem of people trying 
to sneak into my back door and trying to convince me to decide a case 
one way or the other. We do have “people who urge action because 
they must meet a deadline, because if they don’t get a certificate, or if 
we deny a certificate so they can work on something else by a certain 
date, they cannot build for the heating season. 

Mr. Lanpts. That is in the pipeline cases ¢ 

Mr. Srurck. That sort of thing. 

Mr. Lanpis. But you don’t think there is any trouble arising out 
of this particular provision of the A.P.A.? 1 am talking about. sec- 
tion 5(c) which talks about contact with the hearing ‘Officers and 
contact with the counsel and so on, and then it says: 

This subsection shall not apply in determining applications for initial 
licenses or to proceedings involving the validity or application of rates, facilities, 
or practices of public utilities or carriers and * * * nor shall it be applicable 
to any member of the agency or any member or members of the- 

Does that present any difficulty or any invitation shall I say to 
pursue back-door methods rather than front-door methods before your 
Commission ¢ 

Mr. Sturck. I usually try to not discuss the merits on any kind of a 
case, whether it be an original licensing procedure or not. 

Mr. Lanpis. You wouldn’t say that provision of the legislation is a 
disturbing feature? 

Mr. Srurck. I don’t think it is a disturbing feature. 

Lanois. There is one other question that I wish you would 
inform me about. It has been called to my attention. 

Is there a controversy now pending in which the Commission is 
taking one point of view with regard to the antitrust legislation, and 
the Department of Justice is taking another point of view ? 

I think it is called the £7 Paso case or something of that nature. 

Mr. Stueck. No, sir. 

Mr. Lanpts. I wonder if you could just outline to me the situation 
there, and generally speaking what the problem itself is. 

Mr. Mason. If I understand you correctly, you are asking for the 
status of the £7 Paso case before the Commission. 

Mr. Lanpis. Yes. 

Mr. Mason. As compared to the court. 

Mr. Lanpts. Yes; this problem of a conflict between various agen- 
cies of the Government of an internal conflict, between various agen- 
cies of the Government, is naturally an interesting problem, and I 
understand that there is one presently involved in the Federal Power 
Commission and the Department of Justice with regard to the appli- 

ability of the Antitrust Act toa certain situation. 

Mr. Stueck. I don’t think there is any conflict. 

The question of whether or not there is an antitrust violation is 
up to the Department of Justice to determine and prosecute if they 
so see fit. Under or act we are to report to the Department of 
Justice any violations which come to our attention. But there is no 
conflict: between the Department of Justice and the Federal Power 
Commission. 

Mr. Lanpts. There is no conflict ? 

Mr. Srusck. No, sir. That is their responsibility and we have 
many of our own. 
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Mr. Lanois. In other words, your responsibility is simply to report 
the situation to the Antitrust Division ? 

Mr. Srurcx. Yes, sir. In the course of a hearing if it appears by 
evidence or otherwise—— 

Mr. Lanois. You don’t have the power, for example, that the 
Civil Aeronautics Board has to approve combinations which other- 
wise might be in violation of the Antitrust Act? 

Mr. Pearse. Oh,sure wedo. Yes, we do. 

Mr. Lanpis. You have that? 

Mr. Stunck. We have the right to approve a merger of companies, 
for example, if we think it is in the public interest. 

Mr. Lanpis. Which without your approval might possibly be in 
violation of the Sherman Antitrust Act? You have that same power ? 

Mr. Srvurck. Yes, sir. 

Mr. Lanpis. Is this one situation in which there is a different 
opinion on that issue between you and the Antitrust Division ? 

Mr. Mason. I am not so sure now there is a difference of opinion. 

The Commission went ahead and decided the case in favor of the 
company and the Department of Justice has them in court. But 
since, neither side has proceeded to trial, and I don’t like to speak for 
the Department of Justice, but my understanding is the case probably 
is going to be dismissed because the allegations of monopoly and non- 
competition didn’t turn out as a matter of fact. 

Mr. Lanpvis. Or dismissed because you approved it. 

Mr. Mason. No,sir. Either way. It oma be either. 

Mr. Lanopts. I suppose I can get the position. 

Mr. Srurck. We communicated with the Federal judge who has 
that case in his court and we said, “We will defer action if you so de- 
sire. If you desire to proceed first we will not proceed until you 
have completed your hearing.” 

He indicated that he wanted us to go ahead. 

Mr. Lanpis. So you went ahead ? 

Mr. Strueck. Yes, sir. 

Mr. Lanois. Thank you. 

Senator Carrotu. Thank you, Dean. 

The situation in that case, as I recall it, briefly is that there was an 
antitrust suit pending by the Department of Justice. 

Mr. Srueck. A civil antitrust suit. 

Senator Carrot. A civil suit ? 

Mr. Stureck. Which has been pending for some time. 

Senator Carroti. And when you permitted the merger, did you by 
the action alone or by the statements contained in your permission, did 
you exempt them from antitrust prosecution ? 

Mr. Mason. The real effect there is that actually the Commission 
had no authority to disapprove. We had no authority over the acquisi- 
tion of stock as such under the Natural Gas Act. 

Senator CarroLu. But by virtue—you haven’t quite answered my 
question. 

Mr. Mason. I think the next part of your question is under the 
Clayton Act, section 7. If the Commission acts affirmatively to ap- 
prove an action of this type, why then the Clayton Act does not apply 
by its own terms. 
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Senator Carroty. Are you saying then in effect that you had no 
power to prevent the acquisition of stock? Is that what you are 
saying ¢ 

Mr. Mason. Yes, sir. 

Senator Carroti. And do you have any control over the assets? 

Mr. Mason. We are distinguishing between the acquistion of stock 
as such, over which we have no control, and the acquisition of facilities 
over which we did assert control. 

Senator Carroti. Which you did? 

Mr. Mason. Yes, sir. 

Senator Carrotu. But you did approve the merger? 

Mr. Mason. Yes, sir. 

Senator Carroti. And by your approval you really washed out the 
case of the Department of Justice, did you not? 

Mr. Mason. I think that is the legal effect ; yes, sir. 

Mr. Srurcx. That merger was desired by every one of the Western 
States except California. 

Senator Carrotu. I want to say I did not know what the issues were. 
I am speaking as a matter of law so we get it straight in the record 
what happened, and whether the suit was properly brought in the 
first case and what the situation was, but I think that we have an under- 
standing how this can happen—how the conflicts arise. 

We thank you very much, Dean. 

Thank you, gentlemen. 

I want to say this to you. I did not want to interrupt the question- 
ing of Dean Landis. He is searching for information too, as all of 
us are. There are many other questions I could put and I hope this 
does not mean the end of it at all. Weare going to try to hold somo 
other hearings later on. All of us are searching to find out what is the 
situation. What can we do? 

I want to ask you in simple terms, this area pricing policy that has 
been adopted, is this going to increase the rate to the consumer ? 

Mr. Srurck. No, sir. We think it will stabilize and keep rates 
down, because we think that once our opinion is given as to where we 
think the line is, we believe there will be many producers come in 
at or below that line simply to eliminate the very calles job of coming 
up here to Washington and making a case. 

Senator Carroti. Now you have completely different policies for 
different contracts, do you not ? 

For example, in a new contract, there are two aspects to it. 

Mr. Strurck. Yes, sir. 

ee Carrott. As to an old contract there are a number of aspects 
to that. 

Mr. Srureck. We are enjoined to encourage the bringing in of addi- 
tional resources, and therefore for the person who goes out to explore 
for gas in an undeveloped area it has been felt that there should be an 
additional incentive, 

Some day when the areas are all developed the prices will merge 
together and they will all be the same price. 

Senator Carroty. Do you mean to say that in the new contracts this 
will not give an increase and therefore affect the consumer’s rate? 

Mr. Stvueck. I do not think so. 

Senator Carrot. If you increase the price, isn’t it bound to be 
reflected to the consumer ? 
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Mr. Srurck. Yes, sir; but we think that by holding—announcing 
=~ the line is and holding that line, that would hold the prices in 
ine? 

Senator CarroLy. Now just one question I want to ask the staff. On 
many occasions the staff itself has produced records in favor of the 
old concept, not the area concept, but the concepts set down by the 
Supreme Court, isn’t that true, in your recommendations to the Com- 
missions on a case ? 

Mr. Mason. There have been, on the basis of cost of service, the 
usual utility regulation concept; yes. 

Senator Carroiu. That is right, and this concept has been rejected 
by the Commission. 

Mr. Stueck. No. 

Senator Carrouu. It has not ? 

Mr. Srurcx. No, sir. The policy statement is a guidance for the 
Commissioners as to when they suspend and when they do not suspend 
or when they condition an original certificate and when they do not 
condition and original certificate. But that is an interim matter and 
the final case is tried on its merits, and as yet it must still be tried 
under a cost concept. 

Senator CarroLu. The cost concept we are talking about is one that 
has been established by the courts. It is an old principle of public 
utility regulation. 

Mr. Stueck. Yes, sir. 

Senator Carroity. And this concept is not agreed to by the Com- 
mission, is it, and this is why you put in the area pricing policy. 

Mr. Strurck. No, sir. We think the result produced on a pure util- 
ity rate concept of something which is not a utility is not working out 
in the public interest. 

Senator Carrotu. Well, what would be the difficulty if you just fol- 
lowed the principle outlined by the Supreme Court decision ? 

Mr. Srureck. We would get as many as 50 different prices for the 
same gas coming out of the same well. It just depends on who owns 
what part of the gas, you see. 

Senator Carrot. Supposing that were true. You have operated 
that way for years prior to the Phillips decision and these other cases. 

Mr. Strvurck. No, sir. 

Senator Carrotu. You have followed this cost method of fixing just 
and reasonable rates, haven’t you ? 

Mr. Srurecx. The Commission at that time took the price of gas 
which was paid for by the pipeline, because not until the Phillips case 
was it conceived that the Natural Gas Act applied to producers. 

Senator Carroty. But my point is that you used this old method, 
this cost method of fixing rates. 

Mr. Srurck. Yes, sir, and it can be used with a pipeline, because 
there all the costs are establishable, including the cost that the pipeline 
paid for the gas. 

Senator Carrott. Your real problem here, with gas itself, is the 
question of joint allocation of cost, is it not? This is a difficult field. 
Because it is difficult does not mean that it cannot be solved because 
you have difficult problems with the pipelines. 

Mr. Srveck. Cost allocation is one of the problems; yes, sir. 
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Senator Carroitz. That is the principal problem or difficulty, is it 
not, the allocation of costs ? 

Mr. Strueck. It is one of the problems; yes, sir. 

Senator Carrotu. Well, we will have information later on about 
this. But it is my information from able men in this field who know 
the picture, and they say in the short term you may hold the line, 
especially in the old contracts, but with the new contracts this thing 
will balloon upward and you will achieve by indirection what you can’t 
do directly under the law, and this will not redound to the benefit of 
the consumer. 

This is opinion, but we will see how it works. 

In any event, gentlemen, I appreciate your coming here. Thank 
you for your time, your courtesy, and your patience. We will be in 
touch with you later on. 

(Complete statement of Chairman Kuykendall is as follows:) 


STATEMENT BY JEROME K. KUYKENDALL, CHAIRMAN, FEDERAL POWER COMMISSION, 
ON ADMINISTRATIVE PRACTICE AND PROCEDURE 


Mr. Chairman and members of the subcommittee, the Federal Power Com- 
mission appreciates the privilege accorded it by your letter of September 29, 
1960, to express its views on the subject of administrative procedure. The 
subject is a broad one and the reference in your letter to specific bills (S. 600, 
S. 1070, and S. 2374) pending in the 86th Congress indicates that you are aware 
of this fact. We have had several opportunities during the past few years to 
comment on the numerous bills that have been under consideration in the appro- 
priate committees of both the Senate and the House, but your current request 
enabled us to give the comprehensive consideration to the overall problems 
which is so often lacking in our consideration of the details of specific proposals. 

I think it will be helpful to the subcommittee and for the record if I point 
out that the Federal Power Commission is one of the so-called independent 
regulatory commissions. As such, it is charged in general with the regulation 
of the interstate operation of the electric power and natural gas industries 
pursuant to the provisions of the Federal Power Act (16 U.S.C. 792) and the 
Natural Gas Act (15 U.S.C. 717). Other functions we exercise with respect to 
federally owned or proposed hydroelectric or multipurpose projects are of no 
particular importance in connection with the procedures under study by the 
subcommittee. 

I have generally outlined the duties of the Commission so that you will clearly 
understand that the views here expressed are based on the experience gained in 
performing specialized functions. Consequently, my views and ideas on the 
application of the several administrative procedure proposals might not be 
pertinent, except in a general way, to administrative agencies within the 
departments or even to other independent agencies. It is true that the Federal 
Power Commission has much in common with the latter, but the differences 
are many and preclude the use of identical procedures. 

While there have been numerous proposals relating to the administrative 
process during the past several years, they may, I think, be grouped in the 
following categories: 

1. Proposals for a new code of administrative procedure. 

2. Proposals to establish an administrative court or a corps of hearing com- 
missioners. 

3. Standards of ethical conduct. 

4. Office of Federal Administrative Practice—Legal Career Service. 

Before addressing myself to each of these subjects, I would remind the sub- 
committee of what we, at the Federal Power Commission, both Commissioners 
and staff alike, conceive to be the most important problem facing us, which, 
unquestionably, is the problem of lengthy hearings and voluminous records. Our 
own situation in this regard is particularly serious, due in large degree to the 
influx of rate filings and certificate applications resulting from the Supreme 
Court’s decision in the Phillips Petroleum Co. case (347 U.S. 672) holding that the 
thousands of independent producers of natural gas in the country are subject to 
the Commission’s jurisdiction under the provisions of the Natural Gas Act. But, 
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on a larger front, the administrative process is under criticism because of the 
alleged failure of administrative agencies to dispose of their proceedings promptly 
and expeditiously. The administrative process, it is said, has been slowed in 
some cases to the point where its usefulness is seriously impaired, for which 
reason its effectiveness is being questioned. It is essential, then, that every 
effort, consistent with the public interest and the righs of all of the parties to the 
Commission’s proceedings, be made to eliminate retarding influences. 

Our internal procedures are under constant scrutiny in our endeavor to locate 
Ways and means to speed them up. Asa result of these studies the Commission 
issued, just a year ago, certain amendments to its rules of practice and regula- 
tions under the Natural Gas Act designed to expedite our proceedings and 
shorten records (Order No. 217, 24 F.R. 9469; 22 FPC 872). And only 3 weeks 
ago we issued another rule providing that any adjournment or continuance of a 
hearing for longer than 30 days shall be subject to the Commission’s approval 
(Order No. 229, 25 F.R. 10868). At present we have a study underway in an 
effort to improve our processing of applications for certificates of public conveni- 
ence and necessity. 

ADMINISTRATIVE PROCEDURE CODES 


I have referred in some detail to procedural delays because, in the Commis- 
sion’s view which has been often expressed, many of the changes from the present 
provisions of the Administrative Procedure Act which have been proposed will 
greatly extend the time required for agency action. 

I wish to make it plain that while this Commission is certainly not averse 
to improving the administrative process, it believes that existing procedures 
should be changed only if the changes constitute real improvements and are 
shown to be genuinely desirable. Many of these are not in the public interest. 
The pros and cons of some of the proposed changes have been discussed at length 
ever since the Task Force on Legal Services and Procedures of the Hoover 
Commission made its report in 1955. The problems have been considered by 
various committees of the Congress, by the agencies themselves, by bar associa- 
tions, the various associations of practitioners before the agencies affected, and 
the Judicial Conference of the District of Columbia which lists among its mem- 
bers many of the chief legal officers of these agencies. A new President’s Con- 
ference on Administrative Procedure is in the process of being organized. 

Nothing has been brought to the attention of the Federal Power Commission 
which dictates, or even indicates, a real need for the drastic proposals contained 
in most of these proposals. Furthermore, we are of the opinion that many 
of the changes place an undue emphasis on private, individual rights as dis- 
tinguished from the broad public benefits sought by the Congress to be achieved 
through the regulatory statutes administered by the Commission. 

The emphasis of the proposals to amend the Administrative Procedure Act 
is indicated by the specific changes which tend to “judicialize’ procedures 
in the agencies and open the way to frequent judicial interference. To the ex- 
tent that the proposals result in a basic shift of administrative power to the 
courts or offer loopholes for thwarting agency action in carrying out congres- 
sional policies expressed in its organic acts, we must object. 

Public utility regulation is the oldest form of administrative action and the 
procedures now in effect have been hammered out in the arena of open debate as 
one phase after another has been subjected to legislative, administrative, and 
judicial scrutiny with the arguments of all sides being vigorously presented. 
Even with the intensive consideration that has been given the subject during 
the past 6 or 7 years no realistic reasons supporting the need for these drastic 
changes have been forthcoming. The Commission has expressed its objection 
to changes which would, in effect, turn back the clock and return administrative 
regulatory processes to the judicial rigidity formerly prevailing, with no com- 
mensurate public gain. 

HEARING EXAMINERS 


General proposals have been made with respect to the position of the hearing 
examiners in the administrative process. As you know, they are now appointed 
by each agency from registers set up by the Civil Service Commission pursuant 
to section 11 of the Administrative Procedure Act. 

Proposed changes include, among others, complete separation of the examiners 
from the agencies in which they now perform their duties or the establishment 
of an administrative court. 
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Proposals of this nature assume that hearings before all administrative 
agencies are of the same general type, have the same complexities, and require 
the same professional qualifications of hearing examiners. 

Not all of the administrative agencies find it necessary to conduct court-like 
proceedings where the agency hearing officer performs many of the functions of 
a judge, such as hearing witnesses, receiving evidence, passing upon objections 
to testimony, offers of proof, interim motions, and evaluating the record and 
issuing an initial decision based on that record for final consideration by the 
agency with or without exceptions. The heart of the administrative process as 
practiced before the Federal Pow-r Commission is an open hearing, at which a 
complete record may be made, each of the parties being given the opportunity to 
support its own particular interest and with the Commission’s legal and technical 
staff responsible for supporting and protecting the public interest as the staff 
sees it. 

The role of the hearing examiner before this Commission, therefore, is vital, 
for as an arm of the Commission he enables it to carry out the policies laid 
down by Congress in administering the organic statutes. The problem of main- 
taining a high scale of performance by the hearing examiners, in this Commis- 
sion at least, can best be solved by keeping those positions filled with seasoned, 
highly qualified lawyers, experienced and informed in the laws we administer, 
and equipped by education, training, and personal qualifications to conduct 
fair hearings, to reach impartial and sound decisions on the basis of law and 
in accordance with Commission policy and precedent, and to write accurate, 
lucid, and concise decisions. 

The creation of a new agency to select hearing examiners or the establish- 
ment of an administrative court (both of which have been proposed) is not 
only unnecessary, but in our opinion would tend to isolate them from the agency 
for which they are provided. The Commission has not expressed strong ob- 
jection to the setting up of qualification standards, although even in this area 
it has been of the opinion that its hearing proceedings are generally so com- 
plex and technical that its hearing examiners must possess unusual qualifica- 
tions not corresponding to those required in some of the other agencies. 

There must be means to assure the consistency of regulatory policy, for this 
is essential to the objective, impartial administration of the statutes for which 
the members of the Federal Power Commission alone are given responsibility. 
To the extent that the proposed changes would divorce the hearing procedures 
from agency control, they would disperse responsibility for the administration 
of those statutes. 

It is essential that the agency concerned have the same freedom to select its 
hearing examiners as it has to select other employees who are essential for 
the efficient conduct of its affairs. The proposals to give higher salaries to 
hearing examiners give recognition to one of the most serious problems facing 
the Commission in seeking to attract and retain a competent professional staff, 
whose experience makes them particularly valuable in outside practice. Addi- 
tional compensation is required to attract and retain qualified men, not only 
for hearing examiners, but for other professional positions as well, as I men- 
tion below. An overall rather than a piecemeal approach would appear to 
offer the better solution to this problem. 


ETHICS IN GOVERN MENT 


I have no definitive proposal for solution of this problem, but the following 
thoughts might be of some help to the subcommittee in its deliberations. 

While it has become a cliche, there is a basic truth in the statement that 
morals cannot be legislated. To the extent that the criminal statutes prohibit 
and penalize certain acts which we recognize as violations of our ethical or 
moral codes, they are, of course, legislation concerning morals, but so long as 
the prohibited acts are clearly defined there is no reason why there should 
not be legislation against them. Bribery statutes are an example of this type 
of legislation. 

Our difficulty, however, is really one of definition. It is easy to recognize, for 
example, that certain ex parte approaches to deciding officers—acting as they 
are in a quasi-judicial role—are clearly unethical, or at least unfair to other 
parties to the proceeding. Similarly, some actions taken by former employees 
of an agency in subsequent appearances before it may be a clear breach of con- 
fidence, producing a conflict of interest. 
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The line between proper and improper ex parte contacts in many situations is 
so hazy as to defy definition of the type required in a criminal statute. 

The Commission is in complete accord with the purpose of all the proposals 
to eliminate improper influence, but does not believe that many of them would be 
workable as a practical matter or effective in accomplishing their purposes. 

We have heretofore suggested the desirability of a congressional expression of 
broad principles for administrative guidance while, at the same time, questioning 
the practicality of statutory criteria containing detailed specifications of all 
kinds of unethical conduct. The more proper place for effective standards, it 
seems to us, is in the criminal statutes, where specific, clearly defined action or 
nonaction can be defined or proscribed and appropriate penalties can be pro- 
vided. Any statement of principles may, and rather should, be hortatory in 
nature. 

Two bills introduced in the House (H.R. 2156, H.R. 2157, 86th Cong.), properly, 
in our opinion, recognize this separable but coordinate approach to the problem. 
The first, is a reenactment of the existing bribery and conflict-of-interest laws 
with amendments to make them pertinent to the administrative agencies as well 
as to other offices in the Government. 

The other would enact a code of official conduct for the executive branch. 
Such code would make certain conduct improper rather than illegal. It imposes 
no criminal penalties but does impose upon the various agencies the responsi- 
bility of enforcing and implementing its provisions in response to the particular 
needs of each. 

This dual approach would be, in our view, the soundest way to resolve the 
problem. 


OFFICE OF FEDERAL ADMINISTRATIVE PRACTICE—-LEGAL CAREER SERVICE 


These proposals—the one to establish a separate office of Federal procedure and 
the other to establish a legal career service—have their origin, apparently, in the 
1955 report of the Hoover Commission relating to legal services and procedures. 

The broad objectives of these proposals—to improve the administrative process 
generally—are, of course, desirable. However, in many basic particulars they 
ignore the realities by assuming that the legal services operating within the 
Federal system are a homogenous activity which can be segregated from agency 
functions and supervised or directed by an outside legal authority. Any new 
office established for guidance over the vast array of administrative agencies in 
order to force conformity with its precepts, would be faced with an almost im- 
possible task. The administrative agencies, especially those of the regulatory 
type such as the Federal Power Commission, operate under such diverse stat- 
utes that wide-scale procedural uniformity is a practical impossibility. Many 
procedures and rules of administrative agencies in the executive departments 
would necessarily be different than those of the independent regulatory agencies. 
To force all of these agencies into a mold of uniformity solely for the sake of 
uniformity would be undesirable. 

With respect to the establishment of a legal career service, we are in complete 
accord with any efforts to improve the status of attorneys in the Government 
service. In any system of widespread attorney employment, it would appear to 
be essential to have general regulations concerning recruitment, registers, of 
eligibles, professional and salary grading, and procedures for discharge or other 
separation from service. 

But why should the attorneys be singled out for preferential treatment over the 
other professional groups through which the Commission must also perform its 
highly technical functions? The recruitment and retention of competent engi- 
neers and accountants are equally difficult, if not more so, by reason of the wide- 
spread shortage of such persons throughout the Government service, and in in- 
dustry as well. If a separate organization is to be established to protect the legal 
career service of attorneys, it would seem equally logical to establish similar 
but separate services for engineers, economists, geologists, accountants, scientists, 
doctors, and dentists. This would appear to be administratively expensive and 
cumbersome. 

If all the professional groups should be covered by a career frogram, I would 
see no objection to the servicing of the program by an independent agency such 
as has been proposed, so long as such agency or any other department of the 
executive branch could not substantially circumscribe the authority which the 
Federal Power Commission now has over its attorneys or other employees. 
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Considering the diversities in administrative statutes, procedures, and affected 
industries, the most hopeful prospect would seem to lie in having the agencies do 
the job of improvement themselves, with such practical assistance as the Con- 
gress, the courts, practitioners, regulated industries, and the public may give. 
Such an analysis calls for a look at the agencies involved. 

In order that there be no misunderstanding, I want to make it perfectly clear 
to the subcommittee that we, at the Federal Power Commission, are not averse 
to changes which will lead to improvements in the regulatory process, but we 
do not want to see change for the mere sake of change, or uniformity for its own 
sake. ° 

Those familiar with the administrative processes frankly recognize that im- 
provements will not be of a spectacular nature, but will be achieved laboriously 
in many details, until the whole process more efficiently serves its ultimate func- 
tion of mass disposition of administrative cases with the maximum benefits to the 
public and with minimum disturbance of private rights. This being so, it seems 
to me that the most effective means for attaining this goal is through the per- 
manent President’s Conference on Administrative Procedure which is in the 
process of being organized under the chairmanship of Judge Prettyman. A group 
of the size and diversity being planned should be able to get to the root of the 
problems and suggest various feasible and workable solutions to the Congress, the 
courts, the President, and to the agencies themselves. This will, of course, take 
time but the other avenues which have been followed or suggested do not promise 
any faster solution. 
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THURSDAY, DECEMBER 1, 1960 


U.S. SEnats, 
SUBCOMMITTEE ON ADMINISTRATIVE PRACTICE AND 
PROCEDURE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a.m., in room 
2228, New Senate Office Building, Senator John A. Carroll (chairman 
of the subcommittee) presiding. 

Present : Senator Carroll. 

Also present : James M. Landis. 

Joseph M. McDonald, chief counsel; Carlile Bolton-Smith, assistant 
ovadiadl! Carl W. Berueffy, assistant counsel; Alfred B. Fitt, assistant 
counsel; Cornelius B. Kennedy, minority counsel, and Paul Shriver, 
consultant. 

Senator Carroti. The committee will come to order. 

Our first witness this morning will be Mr. Louis J. Hector, who has 
had extensive Government service as an attorney in the Department 
of Justice in 1942; 1943 the Office of Lend-Lease Administration; 
1944 he was in the State Department as Assistant to the Under Secre- 
tary; 1944-45, a member of the OSS in the Southeast Asia Command 
and in China; 1957-59, a member of the Civil Aeronautics Board. 

He is a distinguished attorney now, and has been, of course, for sev- 
eral years, and now he is in the general practice of law in Miami, Fla. 

I am going to put this biography in the record at this time, without 
objection. 

(The biographical sketch referred to follows :) 


BIoGRAPHY OF Louris J. HgcTOR 


Residence : 3470 N. Moorings Way, Miami, Fla. 
Born : December 11, 1915, Fort Lauderdale, Fla. 
Education : 
Primary and High Schools, Dade County, Fla. 
Phillips Academy, Andover, Mass. 
Harvard College and Williams College, Massachusetts, B.A. 1938. 
Oxford University, England, and Yale Law School, LL.B., 1942. 
Government service: 
1942—Department of Justice, attorney. 
1943—Office of Lend-Lease Administration, attorney. 
1944—-State Department, assistant to Under Secretary; Member of Stet- 
tinius Mission to England. 
1944-45—-OSS/Southeast Asia Command and OSS/China. 
1957-59—Member of Civil Aeronautics Board. 
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Business and professional career : 

1946-47—-Attorney, Miami, Fla., general practice. 

1947-55—Hector Supply Co., Miami, Fla.; vice president, and after 1948, 
president. 

1955-57—Attorney, Miami, Fla., general practice. 

1959—Attorney, Hector, Faircloth & Rutledge, Miami, Fla., general prac- 
tice. 

Political affiliation : Democrat. 
Organizations, etc.: 

American Bar Association; The Florida Bar; Dade County Bar Associa- 
tion; District of Columbia Bar; American Judicature Society. Chair- 
man, Board of Trustees of Miami Public Library; Member, State of 
Florida Inter-American Center Authority ; Director, Miami-Dade County 
Chamber of Commerce; Young Presidents Organization (1953-56). Psi 
Upsilon Fraternity ; Phi Beta Kappa ; Order of the Coif. 

Family : Wife—Former Dorothy Anne Dooley of Miami; four children. 

Senator Carroti. Mr. Hector, we are very happy to have you with 
us, and we thank you for taking your time to help the committee out 
in some of its problems. 

Mr. Hecror. Thank you very much, Senator. I am very honored 
to be here. 


Senator Carrot. You may proceed. 


STATEMENT OF LOUIS J. HECTOR, ATTORNEY AT LAW, MIAMI, FLA. 


Mr. Hecror. Thank you, sir. 

Mr. Chairman, gentlemen, my name is Louis Hector. I practice 
law in Miami, Fla. I appear in response to your request for my views 
on the basic problems of the regulatory agencies and the manner in 
which they might be cured by legislation. 

I think certain things are generally agreed about the Federal regu- 
latory agencies today : 

First, the jobs entrusted to the regulatory agencies are of critical 
importance both to our national economy and to our national defense. 

Second, the independent regulatory agencies over the past decade 
have got into serious trouble—both in their procedures and in the 
performance of their substantive responsibilities. 

Third, something must now be done to solve the problems of the 
regulatory agencies—by Congress, by the Executive, or by both. 

Senator Carrotu. May I interrupt at that point 

Mr. Hecror. Yes, sir. 

Senator Carrot, (continuing). To have you just very briefly, in 
very brief form, answer why you think these agencies are of critical 
importance in connection with our economy and in connection with our 
national defense. 

Mr. Hector. Our whole basic transportation system, sir, the rail- 
roads, trucks, buses, and the airlines are regulated and controlled by 
the Federal Government; their prosperity, their strength, their capac- 
ity and ability to serve the public is very largely dependent upon what 
the Federal Government does about them; and, quite aside from 
power or communications or the other parts of our economy which are 
regulated by the Federal Government, the transportation system, just 
standing by itself, is clearly critical to our national economy and our 
national defense. 
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Senator Carrott. Would you say that these regulatory agencies and 
their rulings, their decisions, have an effect upon the national economy 
and the national business and industry, the value of which runs into 
billions of dollars ¢ 

Mr. Hecror. Yes, sir; I certainly would. 

Senator Carrotu. You start out here by saying that in the past 10 
years these agencies have gotten into serious trouble, 

Mr. Hecror. Yes, sir. 

Senator Carroti. And you are about to outline what you mean by 
the trouble that they have gotten into? 

Mr. Hecror. Yes, sir. 

Senator CarroLtt. You may proceed. 

Mr. Hecror. Thank you. 

Let me make it clear that I am referring primarily to those agencies 
which have the responsibility for promoting, protecting, regulating, 
policing, and prosecuting a single industry or a related group of in- 
dustries—the Civil Aeronautics Board, the Federal Communications 
Commission, the Federal Power Commission, and the Interstate Com- 
merce Commission. 

Although I personally do not know as much about them, I under- 
stand that the Federal Home Loan Board and the Atomic Energy 
Commission, and some of the other agencies, which are responsible 
for the regulation of a single industry, have developed comparable 
problems. 

The regulatory agencies which are concerned with one limited phase 
of our whole economy—labor relations, the issuance and sale of 
securities, fair trade—have their critics and their problems also. But 
it seems to me that their problems are in no way comparable to those 
of the single-industry agencies. 

My own solution for the problems of these agencies would be to 
ransfer to the executive branch of the Government all the administra- 
tive policymaking and rulemaking duties of the agencies; to transfer 
to a special court the responsibility for deciding major litigated regu- 
latory cases; and to transfer to the Department of Justice the fune- 
tions of investigating and prosec uting now performed by the agencies. 
It is my belief that this would give greater control over regulatory 
operations to both Congress and the executive; that it would get the 
regulatory job done far more effectively; and that it would give a 
fuller measure of judicial process to the litigants in major contested 
cases. 

Senator CarRo.. So, at the outset, could it be said then, if I under- 
stand your viewpoint, you think the agencies ought to be abolished, in 
a sense, and their functions transferred into the executive branch, 
the policymaking functions and the legislative functions, with the 
quasi-judicial functions which they now have to be set up in ad- 
ininistrative courts? 

Mr. Hecror. I would hesitate, Mr. Chairman, to use the word 
“abolish” because that payee that their duties and responsibilities 
should be abolished, which I do not think anyone would seriously 
advocate in this day. 

The functions performed by the agencies are very important fune- 
tions. I think we are discussing the procedure and organization 
er these duties and functions are carried out, and I think 
that—— 
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Senator Carrott. My point is when I use the word “abolish,” if 
we did this, if we made this transfer, obviously there would not be 
much need, would there, for this present system that we have? There 
would be a functional need, of course; I understand what you mean 
by that. It does not mean we are going to abandon this field at all. 
Weare just going to transfer functions. 

Mr. Hecror. Yes, sir. 

There are many other remedies being proposed for the ills of the 
regulatory agencies which are not so far reaching. They tend to 
fall into certain patterns: 

There is, first, the approach that there is nothing wrong with the 
agencies except the Commissioners and that the problems of the 
agencies will e solved by the appointment of better men. I do not 
believe this. I think the members of the regulatory agencies are, 
by and large, of just as high caliber as the officials in other branches of 
the Government, and that the failures of the agencies are not the 
result of the people but of the system under which they operate. 

The problems of the independent regulatory commissions are deeply 
rooted in their inherent conflicts of interest, their conflicts in pro- 
cedural standards and standards of personal conduct, and their built-in 
inefficiencies. Better men may alleviate some of these ills but they 
cannot cure them without a radical reorganization of the agencies. 
Furthermore I think it will prove even harder to get good men to 
serve on agencies which have fallen into so much trouble and whose 
structure is so unsound. 

A second and closely allied approach to the problems of the agencies 
is the general idea that we must somehow shake them up, revitalize 
them, and bring back the good old days. It is said that if we could 
only recapture the spirit of the 1930’s the agencies would work just 
fine. 

If the history of the independent agencies during the thirties is 
examined a little more closely, it will be seen, I think, that most of 
the agencies which did outstanding jobs were those which I have 
described as regulating one facet of our entire economic life—such 
as the Labor Board or the Securities and Exchange Commission. The 
history of the single-industry agencies is nowhere near as promising. 

But be that as it may, we are now considering how the agencies 
work today. A Government agency must function well not only 
when it is new and the purpose for which it was created is still urgent 
and exciting. If an agency is worth preserving it must continue to 
function well over the decades. 

Judge Friendly pointed out recently that great men can make the 
agencies work. This may be true. But an instrument of Government 
which only great men can run is a dangerous trap. The Federal 
courts run well with great judges and ordinary judges. Our regula- 
tory machinery must also run with less than great men operating it. 

The independent regulatory commissions have not passed this test. 
Responsible to no one, divided within themselves on matters of basic 
policies, swamped under a burden of detail, the agencies are not 
effective instruments of Government today. I am a Democrat and I 
am proud of the accomplishments of our Government under Franklin 
Roosevelt. But to say that the problem of the regulatory agencies 
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‘an be solved merely by returning to the spirit of the 1930’s is not a 
program—it is a mere expression of nostalgia. 

S. 1070, a bill this committee has considered, represents another 
approach to the problems of the agencies—increased judicialization 
of their proceedings. It is based on the general theory that regula- 
tors, as much as possible, should act like judges. 

This has been the constant drive of the legal profession over the 
years, and it has had its successes, notably in the APA of 1946 and 
various piecemeal reforms since. Now some broad general changes are 
proposed in the APA—all tending in the direction of making the 
agencies act more like courts, Many other similar proposals have 
been made. 

In my opinion, despite the APA and other procedural require- 
ments, judicialization of the work of the regulatory agencies has 
never really been tried. Exceptions written into the law and prag- 
matic adjustments made by the agencies in their day-by-day work 
have permitted them to go about their regulatory business almost as 
usual, often under a facade of judicial trappings. 

One of the great dangers of all the present discussion of the 
regulatory agencies is that it may whip up such a fervor of protest 
over their present procedures that full judicialization of their fune- 
tions will actually be imposed on them. If this comes to pass, the work 
of the agencies will grind to an absolute halt. 

There is a vast amount of necessary regulatory activity which 
simply will not fit into any judicial scheme, either because it is so 
detailed and voluminous that it can only be handled administratively 
or because it involves so many conflicting interests and policies that 
it can be handled only by prolonged informal conferences, exchanges 
of views, and directed staff work. 

The only way to judicialize the work of the agencies is to turn 
them into courts and make them act in all matters like courts. If 
this were done, we would merely substitute one set of problems for 
another, 

There is much talk about the delays of the agencies—often by those 
same pepole who would add new formalities to agency procedures. 
No one can tell you how to speed up the work of the agencies as 
they are presently constituted and at the same time further formalize 
and judicialize their procedures. 

It is said, for instance, that men sitting like judges in important 
contested regulatory cases should write their own opinions like judges 
do. Iagree. But they cannot do this and also handle the vast amount 
of administrative detail which regulators have to cope with and judges 
do not. Regulatory adjudicators will be able to do their work prop- 
erly only when they are freed of their nonjudicial responsibilities. 

Senator Carrotu. May I interrupt at this point? 

Mr. Hecror. Yes, sir. 

Senator Carror. If you took away from the regulatory Commis- 
sioners the responsibility for making decisions in adversary cases, 
and transferred that to an administrative court, to a trial examiner, 
by whatever name you want to give them, could we not still keep the 
policymaking, the quasi-legislative function of the agency within the 
independent concept, without transferring it to the Executive? Or 
are you so firm in your belief that it ought to go to the Executive? 
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The reason I say this is that I read in reports through the years 
that Congress has been very jealous of its prerogatives in this field. 
If we are to achieve any substantial change, and I think what you 
are recommending is a very substantial change, would it not be 
ossible to keep them within the independent concept for their legis- 
itive, their policymaking duties, but divorce from them the de- 
cisional aspect in the adversary field ? 

In other words, take away, don’t get into, this question of whether 

they are a legislator one moment and a judicial officer another; have 
you thought of that at all? 
’ Mr. Hecror. Mr. Chairman, that could certainly be done. It is 
a practicable solution. It would certainly remove from the agencies 
this conflict of interest, conflict of standards and procedures under 
which they constantly suffer. 

As to the decision between an independent agency—a multi- 
member bipartisan agency—and a single executive reporting to the 
President, I would think, first, that in the 1960’s, in the cold war in 
which we now find ourselves, the President should have the power 
to coordinate our national transportation system and our national 
power system, in the same way in which he%is responsible for the 
Defense Establishment, for agriculture, for pure food and drugs, 
and for a great many other facets of our economy. 

But, over and above that, it seems to me, as I will explain a little 
further in my statement, that a single administrator, who has a clear, 
definite responsibility, is more closely subject to congressional inquiry 
and control than a multimember, bipartisan commission. 

Senator Carroti. Well, you will go ahead with your statement. 
We will come back to this later on. There might be a possibility of 
compromise here where, you know in this field we have to be very 
practical, too. 

Mr. Hecror. Yes, sir. 

Senator CarroLt. | am very much impressed with your theory. 
Please proceed. 

Mr. Hecror. Thank you, sir. 

Whatever it is called—“judicial standards” or “redtape”—for- 
mal procedural complexity is an essential element in judicial proc- 
ess and the agencies, in their present organizational form, cannot stand 
any more of it. Uniess their judicial and executive functions are 
completely separated, any attempt at further judicializing the work of 
the agencies will either increase the already broad gap between theory 
and practice or further increase the already intolerable delays. 

There is another approach to the problems of the agencies based on 
this very fact. This is the proposal that what the agencies need is 
less judicial procedure and more flexibility, that they should be per- 
mitted to act with greater informality and less insistence on formal 
records, with less separation of duties and responsibilities within the 
agencies. I think there is a very simple answer to this approach: 
The American people will not today tolerate the granting of extremely 
valuable Government franchises except on the basis of carefully pro- 
tected public hearings, full judicial consideration and formal opinions. 

Greater freedom and greater flexibility is undoubtedly required in 
many areas of the regulatory job, and this can be attained if these 
duties are turned over to regular executive departments or agencies. 
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I think all of us agree, however, that certain critical contested cases 
require even greater, not less, judicialization than we now have. This 

-an be achieved only by the creation of special courts for such :ases, 
freed of all administrative burdens. 

S. 2374, also before this committee, is another effort to achieve a 
more judicial-like character in agency decisions. It would require 
that all important decisions in litigated cases be made solely and ex- 
clusively on the record and would make ex parte presentations | in 
such cases unlawful. This bill is one of many similar proposals in- 
volving agency codes of ethics and prohibitions against improper 
influence. 

While I recognize the serious problems to which such bills are di- 
rected, and I am in complete agreement with the purposes of the bills, 
I must state my belief that they are unworkable with the agencies in 
their present form. A member of a regulatory agency as they are 
constituted today cannot possibly decide a case solely on the record 
before him. 

A man who has the duty of promoting the welfare of an industry 
must learn all he can about that industry. He must read books, maga- 
zines, reports. He must see the industry firsthand as much as pos- 
sible. He must talk with executives and employees involved in all 
phases of the industry’s operations, he must talk with the public, 
with customers or patrons of the industry. He must as best he can in- 
form himself of the impact of the industry’s operations on our na- 
tional economy and our national defense. 

Yet when he comes to decide a specific case it is argued by some that 
he should decide it solely on the record. This simply means that 
he should at the very moment of decision somehow forget everything 
he has ever learned about the industry and decide the case in a vacuum. 
The mind of man cannot be so neatly compartmentalized. And even 
if it could, it would be ridiculous to remove from policy decisions the 
very knowledge and background which is the only justification for 
policymaking by experts. 

When I was on the CAB on ingenious attorney made a very com- 
pelling argument that the Board should do just exactly that in a 
certain case. It had been the general experience of the Board that 
adding a second carrier to a monopoly airline route would stimulate 
traffic and improve the quality of service on the route; this policy 
has been followed by the Board in a number of cases. Then one 
day an airline attorney stood up in a big route case and said that every 

case must be decided on the record in that case and on nothing else, and 
that this general policy and experience of the Board about the effects 
of competition could not be ae in the case at hand unless it were 
proved by formal testimony before the hearing examiner subject to 
cross-examination. 

Technically, the airline attorney was quite correct. Practically it 
was ludicrous. If an agency tried to determine its basic policies all 
over in every case, no case would ever end. 

I am amused sometimes to hear the same people argue that cases 
must be decided solely on the record and also that agency hearings 
must be shortened by excluding much of the evidence now introduced 
which they consider irrelev ant. The fact of the matter is that if 
airline policy matters, for instance, had to be decided solely on the 
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record, all the basic data, history, and experience of the industry would 
have to be introduced and proved all over again in every case, and the 
hearings would be many times as long as they are now. 

I would say that almost every case decided while I was on the Civil 
Aeronautics Board brought into play important policy elements which 
were not in the formal written record in that case and that these ele- 
ments helped shape the decision. Any legislation which tries to 
compel the decision of important contested regulatory cases solely 
on the record is doomed to lailenn unless those responsible for policy- 
making are compelled to enunciate their policies in clear statements 
or regulations and those responsible for defStonmaking are simul- 
taneously freed from all promotional. and policymaking duties. 

There is the same difficulty in trying to prevent ex parte presenta- 
tions. Take the general passenger ‘fare investigation of the CAB, for 
instance. This was a large all- “inclusive investigation of the proper 
level of airline passenger fares, taking into account the economic 
health of the industry, the needs of the traveling public, the effect 
of the level of fares on traffic growth, the impact of the introduction 
of jet aircraft, and anything else which would be relevant to the deter- 
mination of the sound general level of airline fares. This case was 
sub judice before the Board during my entire term on the Board. 
There was almost no subject that an airline executive, a passenger, 
a freight shipper, or a member of the public could mention about 
the airlines to a Board member that did not have some relevance to the 

case. As I once said to a fellow member of the Board, the only way 
to prevent ex parte presentations in the general passenger fare invest1- 
gation would be for us all to be locked up in solitary confinement 
during the entire time the case was before the Board—seeing nothing, 
reading nothing, and talking to no one. 

This case, incidentally, Mr. Chairman, took somewhat over 4 years 
before the Board and had produced a record, when I left the Board, 
that was 15 feet high—I do not know how much higher it got after I 
left the Board before the case was finally decided. And, in the end, 
the Board, it seems to me very properly, just a few days ago said that 
the greater part of the data was out of date, and that the definite 
clear-cut standards which everyone had hoped for simply could not 
be produced in this kind of a proceeding. 

I think Judge Friendly, now on the second circuit, who was a dis- 
tinguished practitioner before the CAB for many years, has recently 
made a similar comment—that you simply cannot decide this kind of 
a case on the basis of an orthodox judicial proceding. 

The prohibition of ex parte presentations has other difficulties. 
Theoretically, a problem or matter can be discussed freely until it is 
set down for a formal hearing. But the CAB, for instance, has be- 
fore it now about 1,500 cases. Many of them involve matters which 
in the beginning were subjects of general interest and discussion by 
the Board in its promotional capacity. Even the members of the 
Board themselves cannot remember at any one time just which of the 
hundreds of matters before the Board have ripened into a formal case 
and which are still just matters of general interest or discussion. 

I remember when I was on the Board seeing in the Washington 
National Airport one day a distinguished Member of the Senate, who 
came up to me and said, “I do hope the Board can do something about 
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getting local air service across the upper part of my State.” I replied 
that the Board was mindful of the problem and that we were hopeful 
that an investigation of the matter could be started soon. This was 
all perfectly clear. About 6 months later I met the same Senator 
again in the Washington airport, and he repeated his hope in almost 
entical words. 

I simply nodded and passed on. For his comment which had been 
Ss proper and indeed helpful the first time 6 months before, 

ad suddenly become, according to the theory, illegal and improper, 
since we had just set the matter down for formal heari ing. How can 
the Members of Congress, even less the members of the public, hope 
to know just what has been set down for formal hearing and what has 
not? How can anyone expect to cope with a system where a remark 
one day is perfectly legitimate and a few weeks afterward is highly 
improper ? 

A prohibition against ex parte contacts will not work as long as we 
try to give one set of individuals the duty of serving as executives 
and administrators part of the time, and as judges part of the time. 

I think, in that connection, Mr. Chairman, I would like to refer to 
a statement that you made in the hearings before this committee in 
July of 1959, where you said on page 96: 

Would any Senator or Congressman dream of going to the back door of a 
court where there is an adversary proceeding to try to influence the judgment 
of that court? Because of the traditions that have grown up, I like to believe, 
as a lawyer, that the judge would throw the Senator or Congressman out on his 
head, and the same rule ought to apply in agencies on adversary proceedings. 

I think, Mr. Chairman, that no one could take exception with that 
statement. 

Senator Carrott. Well now, I am perfectly willing to have my 
viewpoint changed on this matter. 

I think you have just mentioned this question of how can you deter- 
mine, how can you let the public know, how can you let the executive 
branch or the congressional branch know when a matter has been 
policymaking, and the comment is proper, or when it comes to the 
adversary stage. 

But I do not agree with you at all about the fact that you must be 
completely isolated from the world when deciding cases. All judges 
are supposed to read all through their lives. 

Merely because they pass the bar is no indication that they stop 
reading, and all of that reading, and all of their experience that comes 
from dealing with other cases, helps them in their judicial duties. 

We always have an instruction in law in a criminal case that the 
jury itself in a determination of disputed facts, which is its principal 
function, may draw upon its common experience with mankind. 

It seems clear to me that when you get to the point where you are 
going to make a grant, as you have indicated, and some of these 
grants run into millions of dollars, you can—in fact really should— 
draw upon your experience in previous cases or staff studies that have 
been made down through the years. 

But the fact that you can draw upon your experience in previous 
cases, is that any reason to say that a man can come up to you and 
say, “Now, Joe, this fellow is a friend of mine, and I should like to 
have him get this TV permit”? 
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I think it is very easy to draw these distinctions, and this is the 
purpose of S. 2374. In the words of Senator Paul Douglas, to estab- 
lish a standard that Commissioners could repair to and say, “I am 
sorry, there is a criminal statute involved in this thing. I cannot talk 
to you,” to get away from pressure. This was the purpose of the 
measure. 

But we also recognize, as we have drafted and redrafted the bill 
five or six times, the problem of not barring proper approaches along 
with improper ones. We even had a little debate on the floor of the 
Senate about it, because some of my distinguished colleagues felt 
that this was interfering with the legislative Member’s right to repre- 
sent-his constituency. 

My point was this: The proposed legislation does not interfere with 
an on-the-record statement, and this is what we are seeking to achieve. 
I still hold to my position that we are not going to make basic struc- 
tural changes in this system very soon, you know that from your own 
experience. We hope we can, but we are not going to change it very 
soon. 

So, in this interim period we ought to have a clear ethical standard 
to say that neither members of the Congress nor the White House 
can pick up the telephone to influence a decision that involves mil- 
lions of dollars, or that may involve the very financial stability of an 
entire industry. 

That was the point of my remark, and I think you would agree with 
that, in principle, and what you are saying is that it is very difficult 
to achieve under this present system. 

Mr. Hecror. Mr. Chairman, I would agree wholeheartedly that 
with the present organization of our regulatory y controls, Senate 2374 
approaches about as closely to the ideal situation as you could ap- 
proach it. 

My answer to your question is that the only way in which a Senator 
or a Congressman 

Senator Carrout. Or the White House. 

Mr. Hecror (continuing). Or the White House—— 

Senator Carroiu. Or private industry. 

Mr. Hecror (continuing). Or the public—can ever really know 
what they can talk about and what they cannot is to have one group of 
officials that you do not talk to, like judges, and another group of of- 
ficials that you can talk to quite freely, like executives. 

I think everyone would agree with your statement that no one 
would think of approaching the Supreme Court or the circuit. court 
of appeals. But it is awfully hard for anyone to know just when 
he can talk to a member of the CAB and when he cannot, unless he 
keeps up with exactly what was set down for hearing in the last few 
days. 

Senator Carroti. You would agree with this, would you not, that 
before you can prosecute under a criminal statute you have got to have 
very definite standards, one 

Mr. Hecror. Yes, sir. 

Senator Carroiti (continuing). And you would also have to have 
in this sort of a case, you would have to have an evil intention. 

We had hoped to shore it up in another way to protect Commis- 
sioners who want to do their duty. 
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The contention of the Attorney General was that when an improper 
approach or undue influence was proved whatever right or license had 
been granted would be absolutely void. 

I think that one of the referees who has examined this, thought 
that was a little bit too extreme. Rather than to make it void he would 
make it voidable. 

After all, there may be some circumstances where the public interest 
would still favor the applicant on whose behalf improper approaches 
had been made—but this should not prevent some kind of punishment 
for the individual who made those approaches. 

And coming back to the point about evil intention; we had as a 
witness one of the very able men from the American Bar Association 
who formerly, I think, had been a mayor of Kansas City. He was 
very frank to tell us, he came in to tell us, “I did come in through the 
back door of an agency. I never thought of it because 1 was the 
mayor. I was fighting for my people,” and this was a very important 
adversary case. 

I am frank to say to you if I have an economic problem affecting 
my State and my area, I have come before the Board, and I have 
made a presentation, but I do it through the front door on the record 
so the adversary parties can see what is going on. This is what we 
are really trying to do. 

So I think it is a good point to make, a good time to make this 
point in the record, because I do not want my colleagues in the Senate 
or the House to get the impression we are trying to close the door so 
they cannot represent their constituencies. 

This is very important, and Congress feels very strongly about this 
point, and that is why I take this time to explain my position and to 
respond to your reading from my previous statement. 

Mr. Hecror. Mr. Chairman, I think the duty of the Senator and 
Congressman to represent his constituent is, as you say, a very im- 
portant duty, and a duty which the Congress is not about to jeopardize 
or minimize. 

Senator Carrotu. I want to make it clear that I feel the whole con- 
stituency, not a single individual, is to be represented. 

Mr. Hecror. Yes, sir. 

Senator Carrott. We are not sent down here to be errand boys for 
a single group who are seeking to achieve some right or grant or privi- 
lege from the Government. 

There may be occasional cases where we find a situation in which 
the withdrawing of a contract or the awarding of a contract may 
affect 8,000 to 10,000 people. 

These are matters we do not like to get into, but they are economic 
matters affecting our area. This is really not a Board matter. 

But merely to be used by some individual who wants to get some 
grant or privilege which is worth millions of dollars, I do not approve 
of that. 

Mr. Hecror. Mr. Chairman, I would maintain that a Member of 
Congress could much more easily, freely and powerfully represent his 
constituents if he could quite clearly tell just which persons in the 
Government he could talk to. 

In other words, if the adjudicatory function is taken away from 
the men or the man who is making aviation policy, then a Member of 

the Congress can talk freely to the policymaker about any matter. 
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The problem at the present time is that you have one man wearing 
two hats and, as I said in my statement, it has been suggested by 
someone that regulators wear business suits when they are ong as 
executives or administrators or policymakers, and black robes when 
they are acting as judges. 

The only problem with this is that under the clothes the man stays 
the same man, and he cannot forget as a judge what he has heard as an 
administrator. 

Senator Carro.u. I suggest to you, however, that, if I understand 
your testimony, you want to transfer this to the executive agency. 

You have talked about a single administrator. You are talking 
about policy 

Mr. Hecror. Yes, sir. 

Senator Carrotu. You are talking about making policy. 

Very often in the determination of policy you determine where an 
air route is to be, do you not? That is a policy question rather than 
an adversary question. 

Mr. Hecror. Any determination of who was going to get an air 
route and where it was going to be, while I was on the Board, was a 
highly adversary matter. 

Senator Carrotu. Not determination but creation; that would be 
a policy matter, would it not ? 

Mr. Hecror. I would maintain that the determination of a general 
pattern of where the air routes should be is a policy matter; yes, sir. 

Senator Carroiu. Well, therefore, if a policy, say, was formulated— 
this is not my idea, but this is what I am presenting as an opposition 
view—if a policy were to be outlined to place an air route in a particu- 
lar place in a single line, not naming it, and you took it to the trial 
court or the administrative tribunal, and if they gave their judgment— 
this is the argument presented—if they gave a judgment awarding 
this to different people they could negate the policy that was formally 
announced by the executive branch, could they not ? 

Is this a specious argument that has been directed against your 
attack on the existing arrangement ? 

Mr. Hecror. I think, Mr. Chairman, that any court which does not 
conscientiously try to carry out the policy which it is supposed to carry 
out by that very fact frustrates the policymaker. 

Any time that a court does not conscientiously and carefully carry 
out the policy that it is supposed to carry out, if the Tax Court 
failed to carry out the regulations of the Treasury Department, for 
instance, or if a Federal court failed to carry out the purpose of an 
act of Congress, by that very fact they would frustrate the policy- 
maker. 

So that the mere fact that a court, a special court, a trade court or 
commercial court, could frustrate the executive is just part of the 
inevitable possibility for slippage in a form of government that con- 
sists of three branches. 

Senator Carroty. This point was made in answer to the memo- 
randum which you submitted to the President. He, in turn, sub- 
mitted your memorandum to other agencies for comment, and this 
is a comment from the CAB. I thought I would throw it at you to 
see what you could do about answering it. 

We will probably go into this later, will we not? 
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Mr. Hecror. All right, sir. 

Senator CarroLL. You may proceed. 

Mr. Hecror. Let me mention just one more popular approach to the 
problems of the agencies—that they need more study. Of all the 
solutions proposed, this seems to me least likely to succeed. 

The agencies have been studied to death. They have been examined 
and discussed in all their aspects by vast numbers of scholars, lawyers, 
management engineers, Government officials, and committees of every 
description for 30 years now. I know of no problem involving the 
agencies which has not been aired again and again. 

The time has come not for any more studies but for somebody to 
decide what is to be done and do it. I do not want to be cynical but I 
do have the feeling that in some cases further study is being advocated 
merely as an excuse for not getting on with the job. 

This is what disturbs me about S. 600, the third bill before you. 
The net effect of title I of this bill is to try to solve the problems of 
the independent regulatory agencies by setting up still another in- 
dependent agency. There is to be an Executive Director who serves for 
a period of 10 years and is paid $22,500; a Deputy Director who serves 
5 years and is paid $20,000; there are three Assistant Directors who 
are paid $20,000 each and an Executive Secretary who is paid $18,000. 
Such a hierarchy of high Government officials must contemplate a vast 
staff. 

And many of those advocating this new agency are simultaneously 
advocating an Administrative Conference, with a large membership, a 
Counsel, an Administrator paid $20,000 a year and a permanent staff. 

What are all these highly paid people supposed to do? As I read 
over the duties and responsibilities of the Office of Federal Adminis- 
trative Practice under title I, and the Administrative Conference of 
the United States, their jobs are simply to examine the procedures of 
the agencies and make helpful suggestions—exactly what they are 
trying to do here in this committee, what various committees of the 
American Bar Association and other groups have been trying to 
do, and what a competent staff in the Department of Justice has been 
working on for some time. 

In my judgment, enough is now known about the regulatory agencies 
and their problems so that if this present committee or an ad hoc com- 
mittee appointed by the President or a group from the American Bar 
Association sat down with a modest staff, on the basis of data already 
available they could come up in a few months time with recommended 
legislation to solve many of the problems of the agencies. 

The problems are urgent. They cannot await the creation of an 
Office of Federal Administrative Practice, the appointment .of numer- 
ous directors and assistant directors, the recruiting of a large staff, the 
initiation of studies, and the formulation of recommendations 3 or 4 
vears from now. 

I am not minimizing the complexity of the problems nor the dis- 
agreement between those who propose various solutions, but the fact of 
the matter is that the basic issue is now quite clear: It is the issue 
between those who feel that the agencies are basically sound and 
need only some better men or improved procedures or new codes of 
ethics, and those, on the other hand, who feel that the problems of the 
agencies arise out of basic and inescapable contradictions in their 
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structure and that their problems can be solved only by basic changes 
in that structure. 

As for myself I support the second view. To my mind the only 
way to solve the problem of the agencies is to put into the executive 
branch all matters of policymaking and administration. It will be 
said that this destroys the independence of the agencies. Personally 
I do not see anything wrong in serving under the direction of the 
President of the United States. It has also been my impression that 
those who serve under the President usually do a better job than those 
who are not responsible to anybody. ; 

It may be objected that these tasks are not suitable for the executive 
branch of the Government. But a quick look at the numerous tasks 
already performed by the executive will show, I think, that the present 
allocation of regulatory tasks to the executive or to independent 
agencies rests on no sound rationale but is the product merely of 
historical accident. If defense policy is determined under the direction 
of-the President, if our vast agricultural programs are managed 
under the direction of the President, there is no reason why the regula- 
tion of transportation and interstate power should not be regulated 
under the direction of the President. There is no reason why these 
critical areas of our economy should be regulated quite independently 
of the President’s general economic policy and his plans for our 
national defense. 

This regulation should be performed the way any other executive 
task is performed—by a single executive using the normal processes 
of Government administration and policymaking. This means that 
those charged with these responsibilities could talk freely to anyone 
they thought could shed some light or information on the matters 
before them. They could personally inspect anything which they 
might think would add to their knowledge or the soundness of their 
decisions. In the prosecutory field the full resources of the Depart- 
ment of Justice with its splendid investigatory staff would be available 
to enforce laws and regulations which the agencies now attempt to 
enforce solely with their own meager resources. In short, they could 
go out and get the full regulatory job done. And if they didn’t do the 
job, or were prejudiced or improperly influenced, they could be dis- 
missed and someone else put in their place. Not only the executive 
but Congress would have far better control over the situation. There 
would be one man responsible for getting the job done. He could be 
called as an individual before a congressional committee and asked 
clearly to state his policies and programs. He could not avoid testi- 
fying because the matter was before him in an adjudicatory position ; 
he could not decline to state policy because he had not put the matter 
to a vote by the entire Commission, and taken a vote. 

I am sure that any Congressman who has had the experience of 
trying to get a clear policy statement out of a multimember inde- 
pendent commission would prefer this state of affairs. 

Senator Carroti. You do not think they would hide under execu- 
tive privilege, do you? Have you thought about that one? 

The Comptroller General, who is an arm of the Congress, has had 
great difficulty at times in getting information. 

In the Defense Department, some of us think there is great waste 
in our Military Establishment. It is very difficult—and this is what 
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the Congress feels, and I am not simply referring to myself, but the 
older Members feel that we have delegated away our power to such 
an extent that we have little left, and this is why they doubt that in 
this field they should give up any more authority. 

You emphasize at the outset the importance of these agencies. 

Mr. Hecror. Yes, sir. 

Senator Carrout. You just transfer all the policymaking functions 
over to the executive branch, and they then confer with the President, 
and they then hide their policymaking, how they achieve the policy. 
They hide under the cloak of executive privilege. At least we can 
get to the Commissioners today. I say we can, at least, call them in. 

Some, I am informed, think that the cloak of executive privilege, 
the mantle of it, falls down to them. We have trouble even with 
independent agencies. 

Now, to cast out into the executive branch, as you have indicated, this 
group of agencies which has such an important impact upon our 
economy, in theory I think you are 100 percent right, I think that is 
where it ought to be, but I could mention one independent agency that 
has been very close to the executive branch and has not moved for 6 
or 7 years, and the Congress has not done much either because the 
Congress itself has not moved. 

So we will get no perfection, I suspect, out of any of these plans, 
but I am very hap oy to have your very clear-cut statement here of how 
you feel about this. Still I do not think it is quite as simple as you 
have outlined it. 

Some of us have had this experience in this very committee, that is, 
the Senate Judiciary Committee, we have run into this question of 
executive privilege. In my opinion, more than any one thing, it had 
much to do with the failure of approval by the Senate of a ‘certain 
nominee a short time ago—this question of executive privilege. 

I mention this to you to give you an opportunity to comment, to 
help us. This is a feeling, 1 am pretty sure, of the Congress. 

They feel very strongly about this matter. As a matter of fact, 
we have a part of S. 1070 which goes to this very issue, which was 
almost lifted bodily out of S. 1070 and put in another bill before the 
late great Tom Hennings, Senator Hennings, of Missouri, who passed 
away. Wehad that before the committee. 

All the editors of the Nation are trying to get that bill out of com- 
mittee, and the resistance comes from the executive branch, and it is 

sally not much more than a bookkeeping statute. 

So we have got these really sharp divisions in our own constitu- 
tional form of ; government, and that is why the legislative branch 
is reluctant to transfer away its powers. 

It is our power, the legislative power, to form policy. This is why 
we convey this and delegate this to an agency. 

Now, do we delegate our power to the Executive to form policy 
over which we will have very little jurisdiction and control? 

I am not speaking for myself but speaking, from the reports I 
have read, of the Congress, which have discussed this, and this is 
why the solution to these questions is not easy. 

Mr. Hecror. Mr. Chairman, I am mindful of your comments in 
this regard at the hearings last year, and one of the points which I 
urge a little further in my statement is that the present regulatory 
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acts do indeed confer blanket policymaking authority on the agencies, 
and the Congress, as you have pointed out, has effectively lost con- 
trol of policy making. 

Senator Carrouu. Yes. 

Mr. Hecror. The only solution for that would seem to be more 
detailed policy statements by the Congress to be enacted into 
legislation. 

Senator Carroiu. I agree with that. Rather than throw it away, 
as you say, I think we ‘have lost a great control. But rather than 
throw it completely away we ought to be drawing it to us and going 
to work, it would seem to me, to ‘be setting up some standards. 

Mr. Hecror. Yes, sir. 

Senator Carrot. But that does not really get to the crux of the 
problem, as you have said, for those who believe as you do that there 
is a basic structural defect in this system. This is really your thesis. 
is it not? 

Mr. Hecror. Yes, sir. 

Senator Carrot. Do proceed. I do not mean to interrupt you here, 
but every once in a while I have got to respond to your presentation. 

Mr. Hecror. The dramatic improvement in regulation that a change 
from an independent agency to normal executive procedures can 
make is seen in the field of air safety. The FAA came into being 
on January 1, 1959, and in the last 2 2 years, in my judgment, it has 
done more for air safety than the CAB had managed to accomplish in 

nany years before. This is no reflection on the C. AB, its members or 
staff. It is simply a reflection of the fact that one man can get a job 
done a lot better than five men who have to argue out every step in 
detail as they go along, and that an official in the executive with the 
backing of the President, with the full panoply of normal adminis- 
trative | powers, and freedom from inappropriate judicial procedures, 

can do the job where an independent regulatory agency may get 
bogged down. Quite apart from what any of us may think of the 
individual decisions made by Mr. Quesada, he has made decisions, he 
has done things which had to be done, and we are much further along 
the road to air safety today than we would have been under the old 
system. And if the President or Congress have any doubts about 
how he has done the job, they know where the responsibility lies and 
they can ask Mr. Quesada to account for his actions. 

Senator Carrout. In this case I agree with you thoroughly. We 
needed to set up the FAA, we needed to have a man like Quesada, and 
somebody had to get hold of this thing. 

Mr. Hecror. Yes, sir. 

Senator Carroiu. Because this involved not a question of industry, 
this is a question of the safety of the people. 

Mr. Hecror. Yes, sir. 

Senator Carroti. And I agree with you. 

Now, that sort of thing ought to be taken away. Now, perhaps, we 
should ‘split off more areas where the agencies are not functioning. I 
think there has been some suggestion, it seems to me I have read some 


place, about a Department of Transportation. You have mentioned 
this. 


Mr. Hector. Yes, sir. 
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Senator Carroxu. It may be that in this field this may be a proper 
field to put in the executive branch. I do not know why Congress 
would be so jealous of its prerogatives to put in something that is 
more efficient for the Nation, if you can protect the industry, too, 
and get a better service. 

We may have to split off some. Now, these are good examples and 
good ideas of what can be done. But it does not necessarily mean a 
repair of the structural defect. I am just suggesting that these 
things can be done within the framework of the present system. 

Now, when this happened to FAA did CAB object very vigorously 
to it? 

Mr. Hecror. Mr. Chairman, the CAB did what I think all agen- 
cies do when power is being taken away from them, they objected. 

Senator Carrot. They objected ? 

Mr. Hecror. Yes, sir. 

Senator Carroti. Well, this is natural, this is natural; but, as I 
indicate, when they have got that power they do not want to lose it: 
We have had some questions here about giving more authority to trial 
examiners. Well, they do not want to lose that control. 

Yesterday one of the witnesses pointed out that the lawyers in all 
these agencies are not under civil service. I think they are under 
schedule A, I think that was the testimony. Well, it is this sort of 
thing that we want to get into the record. 

I do not know that we can do much about it, but it is good for this 
small committee to know, this small subcommittee. Go right ahead. 

Mr. Hecror. Thank you, sir. 

It will be objected that the President might improperly influence 
those who regulate the airlines or the railroads. Exactly the same 
argument can be made against any Presidential power—it could be 
abused. To my mind, there is no greater danger that a President 
would use his powers improperly to favor a friend who ran an airline 
than that he would let personal friendships in the aeronautics indus- 
try improperly influence the selection of a guided missile system or the 
contractors for that system. And yet we do not, therefore, argue that 
the Defense Department should be made an independent agency. 

Does such a program mean that we would take away all judicial 
safeguards in the regulatory field? I donot think so. There are cer- 
tain cases which are so critical that most people will agree that they 
should be handled with full judicial procedures. These are cases 
such as the granting of TV licenses, the cancellation of airline certifi- 
cates, findings of unfair competition, findings that certain rates are 
illegal. There may be others, though not so many as might be thought. 
There may be areas of overlap, shadowy areas where it is hard to draw 
the line. But the line can be drawn; and the judicial-type jobs can 
be separated out from the jobs of policymaking and administration 
and given to special tribunals which serve solely in a judicial capacity, 
which have no executive or policymaking functions, and which should 
not be exposed to ex parte presentations by anybody at any time. Such 
a body, and only such a body, can truly hear a case like a court, and 
like a court decide it solely on the record. 

It is argued that the two functions of administration and adjudica- 
tion cannot be separated. But they are separated constantly in our 
Government. Take, for instance, the activity of the Government 
which probably has a more significant impact on a greater number of 
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our citizens than any other—the collection of income taxes. This job 
is divided between the Treasury Department and the Tax Court. The 
Treasury proceeds in a normal, administrative, executive manner. It 
makes policy in the form of formal regulations after the publication 
of tentative regulations and opportunity for comment by all inter- 
ested parties. Thereafter, its Internal Revenue Service handles al- 
most all of the job of tax collection, and formulates any needed inter- 
pretive policy. But there is also a tax court for major controversial 
problems, and when a matter goes before the Tax Court the whole 
manner of procedure changes. It becomes a truly judicial proceeding. 
The two agencies complement each other; and the Tax Court is com- 
pletely free of the contradictions and entanglements which continu- 
ally embarrass the independent regulatory agencies. 

It is my belief that agencies do not make policy because policy is 
hard to make and because it is far easier to take up each case as it 
comes along and figure out what to do on a flexible ad hoc basis. To 
my mind this is the greatest single source of uncertainty and, conse- 
quently, injustice to those who are regulated by the Federal Govern- 
ment. 

Much attention has been given recently to strengthening the hearing 
examiners and giving greater weight to their decisions. It is said 
that the standards and policies of the agencies can and must be made 
clear enough so that hearing examiners can apply them with accuracy. 
If this is true, these standards and policies can certainly be made clear 
enough so that a special court can apply them. 

What happens today is that the regulatory agencies time after time 
reverse their hearing examiners on policy grounds. Taking a realistic 
view of their operations, it is improbable that they will ever stop this 
so long as the examiners are subordinate to the policymakers and their 
decisions can be reversed by the policymakers. Only if litigated regu- 
latory cases are heard by a true, independent court, will those respon- 
sible for policy be forced to embody it in clear, published statements. 

It is objected that a court could not have the expertise of an agency. 
To my view expertise is a vastly overrated commodity, and certainly 
the members of the various regulatory agencies have little expert 
knowledge of the industries they regulate when they are appointed. 
There is no reason why special courts or tribunals could not acquire 
such expert knowledge with equal rapidity. When we look at the vast 
jurisdiction of our Federal district courts—bankruptcy, criminal law, 
admiralty, income taxation, antitrust, and all the rest—and we see 
them, by and large, doing their jobs with efficiency, dispatch, and 
understanding, I cannot believe that a special court to handle regula- 
tory matters could not do the same. 

Part of the job must be done by Congress, of course. The truth 
of the matter is that some of the regulatory acts express their policy 
in such vague terms that the regulatory agencies can justify almost 
any course of action. This is certainly true of the Civil Aeronautics 
Act. On such basic problems as monopoly versus competition, subsidy 
versus free enterprise, and competition with other modes of commerce, 
the act is silent. As Senator Carroll said on the very opening day of 
these proceedings last year: 





Leaders of Congress who have had 25 years of experience or more, now 
recognize that the delegation by Congress has been so broad and so sweeping 
that the legislative branch appears to have lost control of its agencies. 
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This is certainly true. Many of the regulatory acts need to be over- 
hauled and their policies made far more clear and specific. 

But this cannot be done all at one time, and in the interim it is im- 
portant that those administering regulatory controls be charged with 
the duty of spelling out clearly | the , policies and the standards which 
are to be applied in adjudicated cases, and that these policies and 
standards be applied in specific litigated cases by adjudicators who are 
free of administrative and policy making duties and who can in truth 
act like judges. 

As a practical means for getting this overhaul job done with the 
urgency that it requires, I would urge this subcommittee to recom- 
mend to the Senate a new Reorganization Act, specifically empower- 
ing the President to prepare a plan or plans of reor ganization for the 
administrative agencies, with a proviso that such plans cannot take 
effect until they have been submitted to Congress for a period of time 
long enough to permit Congress to examine them and to disapprove 
them by joint resolution if it so desires. 

The problems are urgent and the sort of emergency power which has 
been given to the President in the past to cope with archaic govern- 
mental or ganizations should again be given to him in this circum- 
stance. 

It has become fashionable to say that anyone who advocates solving 
the many problems of the agencies by radical reorganization is trying 
to throw out the baby with ‘the bath. If I may use another domestic 
saying, you cannot make an omelet without breaking some eggs. 
And you cannot cure the problems of the regulatory agencies without 
making some basic changes in the way things are done today. 

I hope that this committee will not continue merely to pick at the 
surface problems of the agencies as so many have been doing for so 
long, but will come to grips at last with the basic issues involv ved, and 
will have the wisdom and the cour age to recommend the basic reor- 
ganization of the agencies which we need if we are to have effective 
Government regulation of business in the public interest. 

Thank you, sir. 

Senator Carroti. Mr. Hector, why could not the executive branch, 
without such a resolution, at least make a recommendation for such a 
resolution? There is more interest now in what is happening in these 
agencies, than there has been for a long time. 

President Eisenhower last August, August 29, designated Judge 
Prettyman to call together a conference concer ning the regulatory 
bodies, what to do about them. 

President-elect Kennedy, in his first press conference, one of the 
first subjects he talked about was a subject in which he designated 
Dean Landis, who is with us today, to make a report by December 15. 

I am much impressed with your recommendation. It would seem 
to me that if we can get some action there it would be helpful. 

Actually, a small subeommittee—I can tell you what happens to 
legislation—a small ‘subcommittee refers it to the whole committee, 
and by this time the various pressures are coming in, whether it is 
the American Bar Association bills or other bills, and by this time 
we have had the bill which is numbered S. 1070, which is the Ameri- 

can Bar Association bill, and this little bill, this S. 2374, which have 
been almost totally rejected by 33 agencies of Government, no sup- 
port from the present Attorney General. 
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This is not in criticism, but I am just stating what the facts are. 

How far do you think that legislation is going to get? 

So there has to be leadership in this program. It is my hope that, 
although it will not come quickly, as I said yesterday to Roger Jones 
for whom I have the highest respect, he being a very fine public 
servant and Chairman of the Civil Service Commission, it would seem 
to me that the executive branch, if we could draw them in, they would 
be extremely helpful. 

We have got the brains, we have got the managerial expertise, as 
they say; we can handle these, it would seem, within the executive 
branch. 

Obviously, the Congress, with small committees, can only touch, as 
you indicate, the surface of these things. It has to be on a wholesale 
frontal assault, to make recommendations. 

This concept of a resolution for the reorganization program, to set 
one in motion, I think, is a good, a very fine, suggestion. 

It is only with that sort of strength that we can succeed. The bar 
has got to get behind it, and the public has got to get behind it, and 
I think some changes do need to be made. 

I do not know that we will go quite as far as you have recommended, 
but it is clear to me that some great changes have got to be made 
to assist them. 

I thank you very much for taking your time to come up here. 

How long were you in the CAB? 

Mr. Hecror. I was on the CAB 214 years, sir. 

Senator Carrot. Two and a half years. 

As you left you fired your memorandum to the President, and the 
President refired it back to some of the commissioners, and they fired 
back at you. But this is all to the good. This is good, provocative 
thinking. This is what we need, unless we are going to go on and on 
with a little investigation, and get some unfortunate individual who 
has violated some rule, some ethical rule, and they will put him 
through the gears, and then we will forget about him, and wait until 
the next one comes along, and it will make a few newspaper head- 
lines, and then put him through the gears. There is no real sub- 
stantial change in the system. 

So I commend you highly for your courageous action, although I 
will not go every step of the road with you. 

Mr. Hecror. Thank you very much, Senator. 

Senator Carrott. I want to ask you about this. Supposing— 
I do not know whether you want to talk about a current case or not— 
but this is the case where Capital is seeking to merge with United 
Air Lines, and other airlines are objecting to the merger because they 
do not want United to have all the Capital routes. 

What part of this proceeding, if any, would you assign to a special 
court ? 

How does the CAB prevent the collapse of Capital while the inter- 
venors’ objections are being examined? How would you handle a case 
like that? The point is, How do you handle a case like that? Here 
is an emergency. 

Mr. Hecror. It seems to me, Mr. Chairman, that you have a very 
close analogy to just this situation in the Department of Justice Anti- 
trust Division which, at the present time, is very active in the general 
business merger field. 
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The Antitrust Division approaches it with the same thing in mind 
that the CAB does. If two steel mills want to merge or two textile 
manufacturers, the Antitrust Division asks itself the same questions 
that the CAB is now asking itself about the Capital-United merger. 
And those are simply the questions: Does this create a monopo y! 
Will this create a topheavy situation which will be bad for the 
industry ¢ 

But the Department of Justice does something quite different, the 
Department of Justice conducts the inquiry in a different sort of way. 
They have access to all the facts. They do not have to have a hearin 
examiner and a formal record and testimony week after week, an 
briefs and all the rest of it. 

They go out and on an emergency basis find all the facts that they 
can, make the best decision they can, and then either decide not to do 
anything about it, in which case the merger proceeds, or they decide to 
go into court to try to block the merger. 

The fact of the matter is, I suppose, that if the Government firmly 
decided to oppose a merger it is pretty difficult to consummate the 
merger in the face of that opposition. 

But certainly in that kind of situation the answer is quick, and with 
competent, conscientious men making the decision, I think it is just as 
sound and as fair a decision as results from the week after week of 
aT which are now required before the Civil Aeronautics 
Board. 

Senator Carrott. What part of this is policymaking and what part 
of the whole thing is the adversary proceeding? Would the whole 
thing go to a special court rather than to the Commission ? 

Mr. Hector. In the first place, I doubt whether the other airlines 
should have any absolute right to drag such a case into court if the 
Government did not think there was a case to be made. 

If two steel mills want to merge, and a third steel mill says that this 
is no good, it has got to go down to the Antitrust Division and persuade 
them that there is a real problem. 

In the same way, before the National Labor Relations Board, if you 
think you have a case of an unfair labor practice in certain circum- 
stances you have got to persuade the General Counsel of the NLRB to 
start an action. In other words, you do not have, as a matter of right, 
the absolute power to go in and litigate it. 

Now, very frequently in the airline field, if airline A proposes a 
new tariff, a new family plan or a new weekend plan or something 
of that kind, the other competing airlines immediately file objections, 
and they can make a long, long case out of it before the Board. 

I am by no means convinced that we should in all cases permit com- 
petitors to make an endless case just because they want to stop one 
of their competitors from doing something. 

So that in the present United-Capital case I should think, first 
of all, that those processing the merger should have to persuade the 
Government that there is a very real antitrust question, and if the 
Government did not think there is a real question, I do not see that 
the competing airlines should have the right to tie this thing up month 
after month. 
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Senator Carrotu. What I had reference to is how much of this is in- 
volved in policymaking on the part of the Commission, and how much 
would be transferred to a special court. 

Mr. Hecror. The policymaking question would be the decision by 
the Government of whether to go into court to try to stop this. 

Senator Carroty, That would be on the Department of Justice? 

Mr. Hecror. The Department of Justice or the Department of 
Transportation or the two of them working jointly. 

The trial of that kind of a case then, I should think, would have to 
go toa special court. 

Senator Carrott. Well, would such a decision be binding upon a 
special court merely because the executive branch announced a policy ? 

Mr. Hecror. It would be no more binding than the decision of the 
Antitrust Division to try to prevent the merger of two steel mills 
would be binding on the courts. 

Senator Carrouu. I will be frank with you, I do not follow you 
quite clearly. 

What they are trying to determine there, the Department of Justice, 
is whether or not they will permit the merger between the companies 
to be made. 

Mr. Hecror. Yes, sir. 

Senator Carron. But let us assume that the Executive, under your 
plan, the executive branch, would formulate a policy and say that this 
merger is good, it ought to be made. Undoubtedly the Department of 
Justice would pay attention to that. 

But now the question is will the court pay any attention to it. 
Would a special tribunal which you have mentioned here, would the 
special tribunal be bound by the policy set up by the executive branch ? 

Mr. Heoror. Mr. Chairman, I am perhaps not familiar enough 
with antitrust law, but it would seem to me that if the objectors to a 
merger could not persuade the executive branch, either Justice or the 
Department of Transportation to go into court to try to block it, 
then they would be thrown back on such private relief as they would 
have under the antitrust laws, a suit for treble damages or whatever 
their relief might be, but certainly not the power to block the thing 
by prolonged litigation. 

Senator Carrot. Then that policy decision made by the Executive 
in that sort of a case would be binding. Your idea is it, would have 
no standing in court. 

But this shows you how these are diflicult-problems. , As you have 
outlined in your statement, there would be overlap and duplication. 
But it does not mean that it may not be able to work. 

Well, I thank you very much, Mr. Hector. 

Now, counsel, do you have any questions you want to put to Mr. 
Hector ? 

Mr, McDonatp. Just this, Mr. Hector. About 23 years ago, in 
1937, there was a similar plan proposed, is that not correct? Are you 
familiar with it? 

Mr. Hector. Yes, I am. 

Mr. McDonatp. The President’s Conference on Administrative 


Management offered a recommendation of a similar plan for regula- 
tory agencies. 
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Do you have any opinion of why that was not successful or was 
not accepted ? 

Mr. Hecror. This was not only proposed by the committee to the 
President, it was then strongly urged by the President on the Con- 
vress. He said it would be an important step in American history; 
that it would do two things: 

First, it would bring us back to the Constitution; and second, it 
would provide a much more efficient manner of regulating. 

My only answer to the historical reason why it was not adopted 
is that about this time the war clouds were gathering in Europe, and 
much more important matters very shortly occupied the attention of 
the Government. 

But I think the statements and the analysis made by the Brownlow 
committee are even more appropriate today than they were in 1937, 

Mr. McDonatp. In other words, it was not for lack of merit in the 
plan but that other distractions came along in Government business 
and then we saw the historically changed attitude which resulted in 
the Administrative Procedure Act. 

Mr. Hecror. Something happened to the ABA between 1937 and 
1946. Certainly in the late thirties the ABA would have strongly 
supported the general philosophy of the Brownlow report. 

When the Brownlow report came out it was shortly followed by the 
Attorney General’s committee which did a magnificent job of research, 
which finally came out with its report after the war had already 
broken out, and just on the eve of our getting into the war. 

By 1946 the ABA seemed to have given up hope for any such basic 
reorganization as proposed in the Brownlow report, and they have 
been content since 1946 to propres procedural reforms of the agen- 
cies as they are still doing today. 

Mr. McDonatp. Thank you. 

Senator Carroti. Dean Landis, do you have any questions? 

Mr. Lanpis. Yes, a few, Mr. Chairman. 

Taking the functions, for example, of the CAB, would you regard 
that the granting of route certificates should be handled in what you 
call the executive manner rather than in the manner in which it is 
handled presently ? 

Mr. Hecror. Mr. Landis, it seems to me that the grant of every 
airline certificate involves two decisions. It involves, first, the de- 
cision of what are the important factors you are going to consider. 

As you know, today there is a tremendous battle raging before 
the Board about the weight to be given to the desirability of strength- 
ening the weaker carriers. There is one school of thought that thinks 
this is the most important consideration of all. 

There are others, of course, who argue that the carrier which can 
do the best job for the public immediately should get the route 
rather than trying to strengthen the weaker ones. 

Now, this is a policy decision, and I do not know how you prove 
this kind of thing ‘by formal testimony. This depends, Mr. Landis, 
upon basic philosophical, economic and political armen 

Mr. Lanois. Is that the kind of judgment that you would then 
transfer to what you call a single headed administrator ? 

Mr. Hecror. Yes, sir. 
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Mr. Lanprs. We have that in the Civil Aeronautics Board at the 
present time in the international route cases. 

Mr. Hecror. We have it in the international route cases, except the 
distinction is very blurred. 

I have always felt that a decision such as the basic decision between 
the area chosen instrument policy on the one hand and competition 
between American carriers all over the world on the other is a basic 
policy decision which the executive should make. 

Mr. Lanois. Well, don’t we have that very system, however, in the 
international route cases, that the President of the United States de- 
termines what carriers will fly what routes and what routes will be 
flown ; isn’t that right ? 

Mr. Hecror. But the real problem is that he does not get into it 
until it is all over. 

Mr. Lanois. But that is the way the law reads, does it not? 

Mr. Hector. Yes, sir. 

Mr. Lanpis. Would you say that, looking back over 15 years of 
experience, that that job has been handled well by the President of 
the United States ? 

Mr. Hecror. I think it has been handled in an incredibly confused 
fashion. 

Mr. Lanois. That is what I think, too. 

Mr. Hecror. Because of the way the act has grown and because of 
the way the cases come up to the President. 

Mr. Lanois. Well, isn’t that one of the difficulties that is, perhaps, 
inherent in this device of having a single head to decide these matters ? 

Mr. Hector. No, sir. I think if the President had to tell the Board 
in advance what policy it should follow the Board could decide these 
cases pretty easily. 

The trouble is the Board decides these international cases in a 
vacuum. 

Mr. Lanois. The Board does? 

Mr. Hecror. The hearing examiner decides a case without really 
knowing what the policy of the Board is, and he often gets reversed 
by the Board on policy grounds. 

The Board, in an international case, decides it without really know- 
ing what the policy of the President is, and often gets reversed on 
policy grounds. 

Now, why can’t we have the President tell us what the policy is in 
advance? 

Mr. Lanois. Has he done so? Has he done so in these cases? 

Mr. Hecror. Well, I am not sure he has the power now to do any- 
thing other than decide specific individual cases, 

Mr. Lanors. I agree with you that this is, perhaps, the most con- 
fused field of routemaking that there is. As I recall the situation, 
after the Board makes its recommendation in an international route 
ease, it then goes to the President of the United States. Do you know 
who sees the President and tries to influence his decisions ? 

Mr. Hecror. I understand a good many people. 

+ Mr. Lanpis. Who are not of record ? 

Mr. Hecror. No. 

Mr. Lanpis. And there is no record upon which he bases his decision 
if it varies from the Board’s, is there? He does not rationalize the 
ground. 
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When, for example, say, in the Latin American case where the Board 
awarded the route from California to Mexico City to Pan American, 
he put Western in there instead, but he never told anybody why, did he, 
or when—— 

Mr. Hecror. This is exactly what I am trying to stop. 

Mr. Lanois. Or when he overruled the Board and opened the Pacific 
route case, he never told anybody why, did he? Was that a policy 
determination ? 

Mr. Hector. It was a policy determination made in the context of a 
specific case, which is the problem with the present system. 

In other words, the President should determine the policy—pro- 
vided it is within the act as passed by Congress. It is perfectly pos- 
sible, of course, for Congress to adopt the chosen instrument theory, 
and if they do that, that is it. 

But if Congress leaves that open it seems to me it is up to the Presi- 
dent and the State Department and, maybe Commerce and their 
technical, economic advisers, to decide whether there should be an area 
chosen instrument or parallel competition. 

But once that decision is made it should be turned over to a court, 
and the President should keep his hands off of it. 

Mr. Lanois. Well, wasn’t that decision made originally in the North 
Atlantic Route case where three American carriers were placed into 
the Atlantic route, wasn’t that a decision that the chosen instrument 
would not be applicable in the international cases, and the President 
confirmed that decision? So I would assume that that would have 
been a presidential—that policy would have been supported by the 
President. 

But he did not make that decision. The policy was made by the 
Board, or should he have overturned that or otherwise have acted ? 

Is there any decision that the President has made which is indicative 
that he favors the chosen instrument or that he does not favor the 
chosen instrument policy? Frankly, I cannot recall. But I can recall 
the substitution inane after carrier which the Board has recom- 
mended, and the President has not favored, and I am afraid there 
is no pattern of policy which can be found from those cases that the 
President of the United States has had a particular policy in this 
matter. 

I like to think things instead of words. 

Mr. Hecror. This is exactly what a hearing examiner faces when 
he is trying to decide a route case. 

He looks at all the Board decisions, and he desperately tries to 
evolve a policy from all the Board decisions. 

Mr. Lanois. That is right. 

Mr. Hecror. And Sedans that at least half the time on a big 
route case he is going to be reversed on policy decisions. 

Would it not be better for the Board or the Secretary of Trans- 
api or whoever it is, to have the duty of enunciating clear, pub- 

ished written policy like the Secretary of the Treasury does in a tax 
case, and then after that has been done, if the policies are clear, an in- 
dependent court can decide these cases with no ex parte presentations, 
but solely on the record. 

Mr. Lanpis. You think an independent court could have come to a 
better determination than the Civil Aeronautics Board did in regard 
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to whether or not the chosen policy should be, the chosen instrument 
should be our policy, in international tr ansportation ? ¢ 

Mr. Hecror. No, sir; I do not believe that an ee court or 
an independent agency ‘or an independent anything should make that 
kind of a basic policy decision. That basic policy decision is for Con- 
gress or the President. 

I just do not see in a government responsible to the people how you 
can have basic policy decisions made by people who are not respon- 
sible to anybody. 

Mr. Lanpts. Let me illustrate the way in which that policy was 

made. Policy was established by the Board, was it not, in the North 
Atlantic route case, and OK'd by the’President because the President 
indicated his approval of that decision. 

Now, subsequent to that time many efforts have been made in the 
Congress to reverse that policy, but the Congress has declined to act 
on that situation, believ ing that the policy that the Board laid down 
in that connection was a wise policy, I would assume. 

Now, my point is that in the application of that policy or in the 
application of whatever policy the Executive has pursued, I can find 
no rational pattern, however. 

I do not know, maybe somebody else can find that rational pattern, 
but there certainly is no rational pattern of Presidential action in the 
past 15 years in these international route cases. 

Mr. Hecror. Well, it seems to me, Mr. Landis, that so long as you 

ermit any person to approach this kind of question on a case-by-case 
basis he is not going to make clear published policy statements. 

If you tell him, “You have got to make a policy because somebody 
else is going to apply it, and if you are going to be effective you have 
got to make some published written clear policy,” if you said to the 

resident, in effect, by act of Congress, it 1s up to you to decide the 
basic policy, but that having been decided, it is wp to an independent 
tribunal to pick the indiv idual carriers, you would get some clear 
written policy. 

Mr. Lanpis. Well, the point that you seem to urge is that these 
problems can be better handled by a single individual than they can by 
a commission of five or three or seven individuals. That is the point 
you seem to urge. 

And yet I take a practical case where that happens to be true, and 
certainly there has been no policy determination emanating from the 
Executive in that connection nor has there been a rational pattern 
of decision. Or, let us take another case. Have you compared the 

value of having an independent commission handle the security ex- 
change of this country, and leave the commodity exchanges to the 
Secretary of Agriculture?) Have you examined that ? 

Mr. Hecror. I have felt, Mr. Landis, as I stated at the opening of 
my statement, that whatev: er problems the NLRB, the Securities and 
Exchange C ommission, and the Federal Trade Commission have they 
are very minor comps ared to the problems of the agencies which regu- 
Jate single industries, and the type of job which you are speaking of is 
much less a policy job than it is a policing job. 

The Securities and Exchange Commission does not promote security 
exchanges; it does not go out and try to make certain that there are 
enough stock exchanges to satisfy the American people. It does not 
subsidize them. 
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It controls them in the public interest, and that is a very different 
thing from the ICC or CAB which are responsible not only for pro- 
iecting the public but to make sure we have got a transportation system 
that will do the job in a national emergency. 

Mr. Lanois. I was not quite that clear on that point. 

Mr. Hecror. Maybe it is an overstatement. 

Mr. Lanois. After all, what the Securities and Exchange Commis- 
sion does in the field of mutual funds determines, in large measure, 
where a great portion of the American money goes for investment. 

Now, what it does there and what, say, it is unable to do in the field 
of insurance may divert money in one direction as distinguished from 
another on both policy determinations that are important. 

I do not want to argue the point with you. I am just trying to see 
what your reflection would be on the situation where you have a clear 
case of your so-called policy being administered by one individual, to 
wit, the President. 

Mr. Hercror. It would seem to me that the basic policy enforced by 
the Securities and Exchange Commission is to compel people to tell 
the truth and to tell enough of the truth to protect purchasers of 
securities. 

Mr. Lanois. Let us get away from that problem. 

The overall problem, I think, we have to look at is the experience 
in these matters rather than talking about them in a vacuum. Here 
you have a case of that nature. 

The Commodity Exchange Act, the Securities and Exchange Act, 
those are cases. There are a number of these regulatory outfits that 
ure in the executive departments. 

Take the Food and Drug Administration, for example; is that better 
handled there than similar matters that are handled by the Federal 
Trade Commission ? 

I mean, would we have had this extraordinary cranberry situation 
develop in the Federal Trade Commission or not or is that a desirable 
thing to take those chances with our economy ¢ 

Mr. Hecror. Certainly I am not familiar with the details of the 
cranberry situation, but there are times when, in the public interest, 
in the interest of public health and safety, somebody must act quickly, 
and I have been impressed with the example of the FAA, which has 
indicated ‘to me that when public health or public safety is at issue, 
a single executive in the executive branch can operate much more 
quickly than an independent agency. 

Mr. Lanois. I am interested in that statement of yours that the FAA 
has done more for air safety in the last year or so. Can you give us 
chapter and verse on that ? 

Mr. Hecror. The most dramatic thing that the FAA has done is to 
provide a system of positive air control for virtually every transport 
plane flying in America today. This was not true in 1957 or in 1958. 

Mr. Lanois. Youmean air traffic control ? 

Mr. Hecror. Yes, sir. 

Mr. Lanois. Did the CAB ever have any jurisdiction over air traffic 
control ? 

Mr. Huctor. Yes, sir; we certainly did, and we took it all the way 
to a conference at the White House and made it stick as opposed to 
the Air Force. 
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Mr. Lanpis. But that is an operational thing, is it not, air traffic 
control? The CAB has never been in the operational field, has it? 

Mr. Hecror. The CAB was charged with the duty of making the 
regulations saying under what circumstances a plane had to be on 
positive control. 

It was perfectly clear in 1957 that you could not fly jet aircraft 
around this country without every one of them being on a radarscope 
somewhere at. all times. 

Mr. Lanois. That is right. 

Mr. Hecror. And that with the accidents which had started to occur, 
the midair collisions which had begun, starting with the Grand Can- 

yon crash, that you had to have these high-speed planes under some 

ind of air traffic control because the wien rule simply was 
not going to work when they were approaching each other at 500 
miles an hour. 

The CAB during 1957 and 1958 was perfectly well aware that this 
was coming, but it involved the Air Force and the Air Force was 
strongly asserting its prerogative to control its own planes; it involved 
the expenditure of vast sums of money, and it involved the utilization 
of various military facilities such as the radar installations all around 
the country. 

The CAB simply did not have the power, did not have the executive 
backing, to go out and get this done. 

Mr. Lanpis. Well, isn’t that true that the CAB did not have the 
power? It had no control over airspace. It just did not have the 
powers that had to be accumulated in one entity in order to deal with 
the problem that. you have described ; is that not true? 

Mr. Hecror. Yes, sir. 

Mr. Lanois. But so far as the issuance of safety regulations of the 
type that the CAB formerly had the power to issue, has that been 
improved a great deal ? 

Mr. Hecror. Yes, sir; I think it has. 

Mr. Lanois. In what way ? 

Mr. Hecror. Well, now take the flight recorder, for instance. This 
is a device that you put on a plane and, as you know, it makes con- 
tinuous shockproof, Lecmrend records of the altitude, speed, heading, 
et cetera, of the plane. 

This is thought to be of the atest importance for accident 
investigation work because, as you know, determining the problem of 
the cause of an accident could be very greatly expedited if you knew 
exactly which direction, at what speed and at what altitude the plane 
was going just before the crash. 

This is a good idea, obviously, except that these things are terribly 
expensive. I think they cost somewhere in the neighborhood of 
$5,000 apiece. 

The maintenance is expensive, and to put this on every American 
plane is a fairly expensive operation. The figure of $5,000 which I 
quote that from memory may be lower than the actual figure. 

Then there were problems of whether the flight recorder was sufli- 
ciently far developed to put it on planes. 

a Lanois. That problem bedevilled the CAB for 15 years, did 
it not 
Mr. Hecror. Yes, sir; it was discussed interminably. 
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Mr. Lanois. Your flight recorder was in such a situation that you 
could require it to be installed in airplanes. Unfortunately, I was 
guilty of requiring radio altimeters to be installed in aircraft that 
would have cost hundreds of thousands of dollars to the airlines, and 
we discovered later that they just did not work, and they had to be 
taken out again. 

Mr. Hecror. But the fact is, Mr. Landis—— 

Mr. Lanpis. But it takes a long time to discover those things. 

Mr. Hecror. Well, now, I think that your action in the case of the 
radio altimeter is a good example of what you need when public 
safety is at stake. 

The Board held, it seemed to me, innumerable hearings on the 
flight recorder, and there were very serious questions about its prac- 
ticability, its cost. 

The Board—I think my memory serves me correctly—the Board 
finally required them only on the biggest jet planes. 

Then the FAA came into being, and it seemed to me that Mr. 
Quesada took what I take it was your view on the altimeter—that 
the device has a reasonable chance of succeeding, it is terribly im- 
portant for the public safety; so let us order it put on. If we have 
to make some changes in a year or two, we can get around tothat. But 
this is too important to talk about any more. Let us do something 
about it. 

Mr. Lanois. And you felt that because the five men making the 
decision had to make the decision, these decisions could not be made 
rapidly enough ? 

Mr. Heoror. Yes, sir; I do. They were discussed endlessly. 

Mr. Lanpis. Isn’t there sometimes a danger of making decisions 
too rapidly ? 

Mr. Hecror. I think when they are made too rapidly the President 
or a committee of the Congress has to slow them down, if possible. 

Mr. Lanois. Well, many people, however, questioned whether or 
not some of the decisions that have been made by the FAA have 
been based upon appropriate evidence. 

Mr. Hector. Yes, sir. 

Mr. Lanois. I think only time will tell whether they are wise or 
not. But at the moment there are grave questions in the minds of 
very serious people as to whether they have been made upon adequate 
evidence, decisions that have become very costly to the industry as 
well as the pilot group. I just worry about these things. 

This Gnebe-minaed genius, I always worry about being able to 
decide all these questions so much better than five minds of average 
ability. Isn’t there something to be said for group discussion ? 

Let me ask another question. This is a thing that has always 
worried me. I agree with the general thesis that things like the 
general passenger fare investigation, many of the rate proceedings, 
merger proceedings although I think you are a little wrong when 
you assume that merger proceedings are more quickly consummated 
at the Department of Justice than they are before the CAB—I know 
some that have been there for years and still nothing has quite been 
done about it. If you will look or take a look at some of the mergers 
in the Department of Justice, I think they have been pending a long, 
long time, and they have not come to any solution to them as yet. 
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But I do believe that somehow or other some means of shortening 
the procedure, the presentation of all the data that are necessary in 
order to decide these questions should be devised. 

But nobody that I know of has brought forth a method of pro- 
cedure as to how to get the facts, and get the facts without going 
through this business of an adversary proceeding, and yet if the facts 
are in issue, very few people would deny that our tradition has been 
if you want to find the facts cross-examination is about the best way 
to determine them. 

Is there some other device that can be utilized here? 

Mr. Hecror. Mr. Landis, first, I have felt very strongly that if the 
Board were not constantly bedevilled with these contested cases it 
could devote its time—whether as a five-man body or as a one-man 
Administrator, which I would prefer—if it were not constantly 
plagued with these major contested route cases and the voluminous 
decisions in those cases, they could get on with the economic job and 
the ratemaking job far, far better than they can at the present time. 

Secondly, it seems to me you have to decide what is important enough 
for a full judicial hearing. Take the Federal District Court diversity 
of citizenship jurisdiction, for example. That used to be $3,000. It is 
now $10,000. 

You have to recognize that there are certain cases which are just 
not important enough for a full judicial hearing, just as we have de- 
cided there are certain interstate cases which are not important 
to go into the Federal courts. 

One of my basic complaints with the agencies today is that when you 
try to do everything judicially you end up not doing anything judi- 
cially. 

If you would take out those few really critical cases, give them to 
a special court and let them handle them with full judicial procedure, 
and if that were all the members of the court had to do, they could 
do it fairly, promptly, and expeditiously. 

Then the men who are responsible for policy, not being all tangled 
up in these cases—sitting on the bench for 4 full days in the Seven 
States case, trying to read an examiner’s opinion 550 pages long, and 
a stack of briefs a foot high—if the people responsible for policy 
could use staffs for those things and could act as an administrator 
customarily acts, they could do their jobs better. 

Mr. Lanois. Well, I do not doubt that a great many immaterial 
things are on the doc kets of these commissions. 

I listened to Commissioner Stueck yesterday, and he told me he had 
made 18,000 decisions in 5 or 6 years. Well, I do not think Univac 
could do better than that. [Laughter.] And there must be piles of 
trivial stuff that is on the dockets of many of these commissions that 
should never reach that level, obviously. But I would not say that 
about an international route case. 

I would not say that even about a feeder line case which may cover 
an area of five or six States and the adequacy of airline service there. 

But I was just wondering what techniques could be applied other 
than the techniques that are being applied today, which would more 
efficiently dispatch these matters. 

One technique that the Civil Aeronautics Board did apply and 
which, unfortunately, it has not had, I think it has not had time to 
apply, was the technique that was applied preliminary to the granting 
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of any international routes, namely a route pattern for international 
air traffic, and then when the North Atlantie case was argued, which 
was the first large case they had, was argued against a pattern that had 
been drawn by the staff. 

Now, it is true that the pattern that finally emerged was somewhat 
different than that, but the fea outlines of that pattern were there. 

Of course, there the Board had the interval of the war to work out 
a pattern of that nature. I think some 4 to 5 years were spent in 
simply working out that international route pattern against which 
these cases were laid. 

Now that, of course, has not been done in the feeder cases and, per- 
haps, there was not time to do it. Those things take time. 

I would like to ask you if where we need study is on techniques. 
The bar associations come across with the theory of judicializing 
which you think would just destroy and, perhaps, make for more 
delay than ever. However I cannot see where your technique is 
different except the single man concept who just decides. 

Mr. Hecror. Well, if you can take the very circumstance you 
mention, a feeder line case of large proportions, the Seven States case— 

Mr. Lanois. Yes. 

Mr. Hecror (continuing). Which wended its way through the 
Board for a period, I think of 4 years—— 

Senator CarroLit. Would you mind speaking up, please ? 

Mr. Hecror. Which wended its way, I think, through the Board for 
a period of about 4 years, and produced a monstrous record, it seemed 
to me that the decision of whether there was enough traffic to sup- 
port an airline across the northern part of Nebraska was not. the kind 
of thing you determined by holding atrial. This is an executive type 
determination, an administrative type determination or, as you say, a 
route pattern determination. 

It would seem to me that that kind of a determination could be 
made in the same way that you decide where highways are going to 
go, where airbases are going to go or where any other public facility 
is going to go. It w ould take a great deal of study and research, but 
if you have the proper facilities, you could do that fairly quickly and 
come up with a route pattern for that area. 

You would then publish that and entertain exceptions both from 
the airlines who were interested and from the communities involved, 
just as a congressional committee operates. You could pretty soon 
come up with a plan. 

Mr. Lanois. Is that really true? Now take, for example, the con- 
struction of New York State Thruway. I think some 5 or 6 years 
were spent in even planning it, and I am sure that these large high- 
ways are developed just like this, with a considerable amount of plan- 
ning and staff work and everything going into it. 

Are you sure that you could get away from the delays by adopting 
a device of that nature? 

Mr. Hecror. Well, I think certainly you could get away from delay 
in this sense: The hearing examiner who heard the Seven States case 
did not know what the Board had in mind in terms of extent of service. 

The Board had in its own thinking come around to the conclusion 
that any town which had any reasonable chance of producing 5 pas- 








232 FEDERAL ADMINISTRATIVE PROCEDURE 


sengers a day should have a chance to see if it could do so, and if it 
could then it should have an airline. 

The hearing examiner did not know this, because he is independent, 
and the Board could not talk to him. 

So he spent 2 years hearing evidence and turning out a 500-odd 
page opinion. 

It came up to the Board, and the Board’s first reaction was, “This 
wasn’t what we had in mind at all. We were thinking of a much 
more extensive route pattern.” 

Certainly if the Board could have told this hearing examiner in 
the beginning what they had in mind and then could have checked 
back with him as he went along and was drawing up his plan the 
whole thing would have proceeded much faster. Certainly General 
Eisenhower, when he was planning the invasion of France did not 
turn it over to the staff and then not talk to them again until the 
plan was all finished. 

But this is the way that the Board handles these big policy cases. 
They just throw the naked question at the hearing examiner, and 
then don’t talk to him until he is all through. As a result he does 
not know what they have in mind, and a large proportion of the time 
they reverse him on policy grounds. 

If this could be done on an informal interchange staff basis it 
could be done far more promptly. But then when you have got to 
pick the carriers to fly the routes, I think you need a full judicial 
trial. 

Mr. Lanpts. Well, is that a question that is quite as simple as that? 
Namely, isn’t the route structure determined, in part, by the carrier 
you pick? In other words, if you pick Eastern your route structure 
might be one thing. If you pick United to handle the thing, your 
route structure might be slightly different. 

The carrier is always a factor in determining the route structure, 
is it not? 

Mr. Hecror. It seems to me you start off trying to pick the ideal 
route structure, and the ideal service pattern, and then you pick the 
airline which can most closely approximate the ideal route structure 
and ideal route pattern and service pattern. 

Mr. Lanpis. You may have to change the route structure because 
you have taken this air carrier instead of that air carrier, might you 
not? At least that was my experience. I do not know whether that 
is still true or not. 

Mr. Hecror. Well, Mr. Landis—— 

Mr. Lanois. Let us get away from a substantive discussion of these 
matters. 

I was also interested in your description of these members of the 
regulatory agencies as being, always having a conflict of standards 
and a conflict of interest. Now I just do not know what you meant 
by that. 

‘Mr. Hecror. One conflict of standards is the conflict between an 
administrator and a judge. 

To take a very simple instance, as you know, there are several 
carriers at the present time who are in financial difficulty, who have 
financial problems. They do not seem to be able to get the money 
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they need for new equipment, and they lose money year after year, 
and this is of great concern to the Board. 

Certainly it is the duty of the Board to get the officials of these 
companies in and say, “What are your plans? What are you going 
todo? Are po going to be able to serve this area? Are you going 
to go under? Are you going to terminate or what are you going 
to do?” 

If the Government has any responsibility to see to it that we have 
a good airline system in this country, they have got to take that kind 
of positive action. 

Then the executives-eome in, and they say to you, “I will tell you 
what our problem is. We can’t float any securities, we can’t borrow 
any money until we find out whether we are going to get this route.” 

The Board at that point says, “I am sorry, that is an adjudicatory 
matter, we can’t discuss that. We can’t talk about that.” 

Or the airline may say, “We cannot get any money unless you give 
us a 10-percent fare increase that we asked for.” 

At that point the Board again says, “I am sorry we cannot talk 
about that. That isan adjudicatory matter.” 

My experience was that conferences with airline officials were al- 
most totally worthless because every problem they brought up that 
had any significance you could not talk to them about it because it 
was under adjudication by the Board. 

Now, if these adjudicatory problems are in a separate court, then 
the administrator can talk freely and frankly with these people, just 
as the people in the Air Force talk with the manufacturers of planes 
and missile systems, and just as the people in the State Department 
can talk freely to American businessmen about their foreign trade 
problems. But a member of the CAB is always finding that just when 
the conversation gets to be of any significance he has to stop it be- 
cause it is something that is under adjudication by the Board. This 
means that he cannot do a really good job as an administrator, and he 
also cannot do the proper job of an adjudicator as he could do if that 
were his only job. 

When I speak of conflict of interest I mean this kind of thing. The 
CAB is responsible for the financial health of the airlines. At the 
same time, the CAB has a prosecutory function. 

Several times when I was on the Board the CAB had to consider 
this type of a question: There is almost certainly some sort of a viola- 
tion of the law here, but if we take action this might hurt the financial 
standing of the airlines and they could not get the money they need 
to buy the jet airplanes. So should we prosecute or not? 

This seems to me an intolerable conflict of interest to place in a 
single agency, and this is the reason why I have always maintained 
that these prosecutory jobs should be placed in the Department of 
nae which has the facilities and investigatory staff to handle 
them. . 

Mr. Lanpts. Does not the Department of Justice have that same 
type of a problem in dealing with antitrust cases?) They ask them- 
selves “Shall we move ahead here? If we move ahead here we may 
wreck the industry if we do that.” 

It seems to me that very much the same type of consideration is 
covered there. But I frankly never had the experience of those in- 
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hibitions that you speak of, of not talking to the executives of the 
airlines. 

I know, I recall one time, when TWA was in very great financial 
difficulty, in the fall or around Christmas of 1946, and there was a 
loan of some $45 million with Equitable Life which was about to go 
into default, and the Equitable Life was threatening action. 

I had no hesitancy in talking with TWA and saying that we are not 
going to have a bankrupt international airline. Something has got 
to be done about this, and it was. 

But I thought that was part of my function, and I never had any 
inhibition about that. In fact, I think I served a subpena that I had 
no right to serve on Mr. Hughes to bring him over here. That is the 
only way he could come. 

Mr. Hector. As I hear, Mr. Landis, about the way in which Mr. 
Eastman handled affairs of the ICC, and the way in which you and 
some of the earlier Board Chairmen handled affairs in the CAB, I 
have envied you because it seemed that at that time this extreme 
judicialization had not taken hold. 

At the present time if anybody comes into the Board to see any 
member of the Board or to talk to the Board, the fact of his visit is 
known generally throughout the agency, and if there is any possibility 
that anything could have been discussed ‘bearing on any case pres- 
ently before the Board, there is the implication of an ex parte presen- 
tation. And the entire aviation field is so intertwined—there are only 
about 16 or 18 airlines anyway, and they appear again and again 
before the Board—that to talk to any of them about anything is al- 
most impossible without getting into some case which is before the 
Board. 

Mr. Lanois. Well then, I gather that your position, and you base 
that both on your experience and your study of the subject, is that you 
have very little sympathy with devices for a so-called fair hearing that 
are embodied in the Administrative Procedure Act. or similar acts 
which are planned to expand that, you feel that it introduces too much 
rigidity or too much judic ialization in these procedures. 

“Mr. Hecror. No, sir. On the contrary, I feel that the allocation of 
television licenses, the allocation of airline certific: ates, determinations 
of unfair competitive practices between airlines, do not yet have as 
full a measure of judicialization as they should have. The thing I 
am arguing is that you will never get these cases decided in a judic sial- 
like manner solely on the record w ‘ith no ex parte presentations unless 
you put them in the hands of a specialized court which is freed of 
administrative and executive duties. 

The great problem, it seems to me, is that we all know there has got 
to be a greater measure of due process in these critical cases. 

We all simultaneously know that if you put any more judicializa- 
tion on the average functions of an agency they are going to bog down 
even further. 

It seems to me this simply points to the one answer, give the judi- 
ciallike cases to courts, and let them handle them like courts; give the 
administrative functions to somebody who can act like an administra- 
tor and get the job done. 

Mr. Lanpis. I w orry about that, I confess. I know during my day 
there was a great problem as to w ‘hat to do about air cargo, whether 
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or not we should allow the regular carriers to develop it or whether 
you should allow specialized carriers who would do nothing but cargo, 
and whether they should be certificated. 

Now, there was quite a division in the Board as to what should be 
done. I happened to believe in that field, as well as in other fields, 
that if you give a man one job to do the chances are that it will be 
done better than if you have a divided loyalty between, say, passenger 
traffic and cargo traffic. 

The same thing is prevalent in the policy adopted with respect to 
feeder airlines, the policy adopted by the Board, to wit, that the bigger 
airlines just will not pay attention to the short-haul operation. “But 
I should hate to see that go to a court for determination. There are 
no judicial standards upon which to do that. 

It is your faith in the ability of the airplane to become a cargo- 
carrying instrument or a short-haul instrument that leads you to de- 
cide one way or the other in these matters, or it is your faith in the con- 
cept of loyalty to a single task that leads you to separate these things. 

The Civil Aeronautics Board, for example, has made policy deci- 
sions that with respect to water carriers they do not want them to be 
in the airline field. 

Now, is that something that a court should determine ? 

Mr. Hecror. No, sir. 

Mr. Lanpts. And should you cross-examine people on a policy of 
that nature? 

Mr. Hecror. No, sir. 

Mr. Lanois. Is it not something that you have to do on your hunch 
as to how the industry can best dev elop, a hunch based upon such data 
as can be accumulated, but still it has got to be a faith which ulti- 
mately makes that determination. 

The courts are not accustomed to that kind of thing. 

Mr. Hecror. These are exactly the kinds of decisions which I would 

call policy decisions which should not be made by a court, but which 
are presently made under a sort of courtlike, judicial-like procedure 
which is not really adapted to them. 

Now, in just the case you pose—should there be separate cargo 

carriers or should the passenger carriers do the job—I think you have 
got to hold some hearings; you have got to collect data. 

Mr. Lanois. Yes. 

Mr. Hecror. But I do not think it does any good to go through a 
trial and through cross-examination to make that kind of a decision. 
This is a policy decision which, as you say, ultimately depends on 
certain faith and on economic beliefs in the individual. 

Mr. Lanpis. And yet you take these—these came up as a request for 
certificates which you say should be handled in a judicialized manner. 

This matter came up when Slick, and Flying Tigers, and United 
States Airlines requested certificates of public convenience and neces- 
sity in certain routes on which to fly cargo; and yet I should hate to 
see that question in the hands of an administrative court; and yet 
you want to put these issuances of cerificates in a court and have it 
judicialized. 

Mr, Hecror. As I said, in response to your first question, Mr. 
Landis, in every certificate case there is the issue, first of all, of what 
are the policies here, what are the standards to be applied. 
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Secondly there is the question of how do we apply these to these 
specific applicants to a specific set of facts. 

The policy of whether or not you are going to have separate all- 
cargo carriers, whether they should be subsidized or not, whether there 
should be an unlimited entry into the field or a limited entry into the 
field, these seem to me matters of policy which you henid hold in- 
formal hearings on just as a congressional committee holds hearings. 
You cannot decide these issues with a trial, and cross-examination and 
all the usual judicial type of procedure. 

When you get down to deciding who is going to get a specific route 
or who is going to get a TV channel certainly a single administrator 
could decide that a lot more promptly than a commission. But I do 
not think the American people are going to let that kind of a valuable 
governmental franchise be passed out without a full judicial hearing. 
When you get to the point of giving a single carrier or a single in- 
dividual a valuable Government franchise, I think the American 

eople, and quite properly, believe that this should be done with a 

1 judicial hearing. 

Mr. Lanois. One further question. I noted that you spoke of these 
agencies as being studied to death. I gather that you, consequently, 
would not have much sympathy with these managerial studies that 
are being made of these agencies by the Bureau of the Budget ? 

Mr. Hecror. I think the managerial studies are a fairly recent 
approach to the problem. 

I had prepared my testimony before I heard or had a chance to read 
through Mr. Staats’ testimony of the Budget. 

While I do not agree with some of his concepts, it seemed to me 
that this IBM approach to the regulatory problem was of value. 

The CAB itself has become very much interested in data processing, 
has managed to save a good bit of time on its statistics through the 
use of IBM machines, and had come out with them much more 
promptly. 

I think that kind of thing is probably very valuable. 

The kind of study, it seems to me, we do not really need any more 
of are historical studies of just how the agencies operate and how 
they got into the present posture that they are in. 

Mr. Lanpis. You know it would be nice if we could abolish all the 
commissions and substitute Univac machines for them. [Laughter.] 
That would be rather simple. 

Mr. Hecror. But there would also be the problem of who would set 
the Univacs. 

Mr. Lanvis. It reminds me, Mr. Chairman, of a story I picked up 
from some pilots the other day. This is a story on a jet plane leaving 
Idlewild for Los Angeles. 

As they came up to 35,000 feet cruising range, the voice comes out 
from the cockpit saying: 

“Ladies and gentlemen, you are flying one of our superjets. I trust 
everything is comfortable. We fly at 35,000 feet, and we will be in 
Los Angeles at 5:55, which is exactly our scheduled time. 

“Ladies and gentlemen, this is a recorded announcement, of course, 
and I want you to know that this plane is being flown entirely by 
transistors. There is no human being in the cockpit whatever. There 
is no chance of human error—human error—human error—human 
error—human error.” [Laughter.] Thank you. 
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Senator Carrotu. Mr. Hector, thank you very much for your attend- 
ance. 

May I ask one or two quick questions. Have you read the recent 
survey of the CAB? Have you had a chance to study it? 

Mr. Hector. No, sir; I have not seen that yet. 

Senator Carrotu, By one of these private management firms? 

Mr. Hecror. No. 

Senator CarroLu. Of course, there was one conducted on the Federal 
Power Commission in 1953, so these agencies have been studied from 
time to time not only by the congressional committees which have 
studied the agencies but by others. 

You have been very helpful this morning, very helpful to us, and 
we thank you for the great attention that you have given this matter 
and study. 

Perhaps, later on, we will try not to bring you all the way up from 
Miami, but we would like to keep in touch with you on this matter. 

We thank you very much. 

Mr. Hecror. Thank you, sir. It has been a pleasure to be here. 

(Prepared statement of Mr. Hector is as follows:) 


STATEMENT oF Louis J. Hecror 


Mr. Chairman, gentlemen, my name is Louis Hector. I practice law in Miami, 
Fla. I appear in response to your request for my views on the basic problems 
of the regulatory agencies and the manner in which they might be cured by 
legislation. 

I think certain things are generally agreed about the Federal regulatory agen- 
cies today: 

First, the jobs entrusted to the regulatory agencies are of critical importance 
both to our national economy and to our national defense. 

Second, the independent regulatory agencies over the past decade have got 
into serious trouble—both in their procedures and in the performance of their 
substantive responsibilities. 

Third, something must now be done to solve the problems of the regulatory 
agencies—by Congress, by the Executive, or by both. 

Let me make it clear that I am referring primarily to those agencies which 
have the responsibility for promoting, protecting, regulating, policing, and prose- 
cuting a single industry or a related group of industries—the Civil Aeronautics 
Board, the Federal Communications Commission, the Federal Power Commission 
and the Interstate Commerce Commission. The regulatory agencies which are 
concerned with one limited phase of our whole economy—labor relations, the 
issuance and sale of securities, fair trade—have their critics and their problems 
also. But it seems to me that their problems are in no way comparable to those 
of the single-industry agencies. 

My own solution for the problems of these agencies would be to transfer 
to the executive branch of the Government all administrative policymaking 
and rulemaking duties of the agencies; to transfer to a special court the re- 
sponsibility for deciding major litigated regulatory cases; and to transfer to 
the Department of Justice the functions of investigating and prosecuting now 
performed by the agencies. It is my belief that this would give greater control 
over regulatory operations to both Congress and the executive; that it would 
get the regulatory job done far more effectively ; and that it would give a fuller 
Ineasure of judicial process to the litigants in major contested cases. 

There are many other remedies being proposed for the ills of the regulatory 
agencies which are not so far reaching. They tend to fall into certain patterns: 

There is first the approach that there is nothing wrong with the agencies 
except the Commissioners and that the problems of the agencies will be solved 
by the appointment of better men. I do not believe this. I think the members 
of the regulatory agencies are by and large of just as high caliber as the officials 
in other branches of the Government, and that the failures of the agencies are 
not the result of the people but of the system under which they operate. 
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The problems of the independent regulatory commissions are deeply rooted 
in their inherent conflicts of interest, their conflicts in procedural standards 
and standards of personal conduct, and their built-in inefficiencies. Better men 
may alleviate some of these ills but they cannot cure them without a radical 
reorganization of the agencies. Furthermore I think it will prove ever harder 
to get good men to serve on agencies which have fallen into so much trouble 
and whose structure is so unsound. 

A second and closely allied approach to the problems of the agencies is 
the general idea that we must somehow shake them up, revitalize them, and 
bring back the good old days. It is said that if we could only recapture the 
spirit of the thirties the agencies would work just fine. 

If the history of the independent agencies during the thirties is examined 
a little more closely, it will be seen I think that most of the agencies which 
did outstanding jobs were those which I have described as regulating one 
facet of our entire economic life—such as the Labor Board or the Securities 
and Exchange Commission. The history of the single industry agencies is 
nowhere near as promising. 

But be that as it may, we are now considering how the agencies work today. 
A Government agency must function well not only when it is new and the 
purpose for which it was created is still urgent and exciting. If an agency is 
worth preserving it must continue to function well over the decades. 

Judge Friendly pointed out recently that great men can make the agencies 
work. This may be true. But an instrument of Government which only great 
men can run is a dangerous trap. The Federal courts run well with great 
judges and ordinary judges. Our regulatory machinery must also run well 
with less than great men operating it. 

The independent regulatory commissions have not passed this test. Respon- 
sible to no one, divided within themselves on matters of basic policies, swamped 
under a burden of detail, the agencies are not effective instruments of Government 
today. I ama Democrat and I am proud of the accomplishments of our Govern- 
ment under Franklin Roosevelt. But to say that the problems of the regulatory 
agencies can be solved merely by returning to the spirit of the 1930's is not a 
program—it is a mere expression of nostalgia. 

S. 1070, a bill this committee has considered, represents another approach 
to the problems of the agencies—increased judicialization of their proceedings. 
It is based on the general theory that regulators, as much as possible, should 
act like judges. 

This has been the constant drive of the legal profession over the years, and it 
has had its successes, notably in the APA of 1946 and various piecemeal reforms 
since. Now some broad general changes are proposed in the APA—all tending 
in the direction of making the agencies act more like courts. Many other similar 
proposals have been made. 

In my opinion, despite the APA and other procedural requirements, judi- 
cialization of the work of the regulatory agencies has never really been tried. 
Exceptions written into the law and pragmatic adjustments made by the agencies 
in their day-by-day work have permitted them to go about their regulatory 
business almost as usual often under a facade of judicial trappings. 

One of the great dangers of all the present discussion of the regulatory 
agencies is that it may whip up such a fervor of protest over their present 
procedures that full judicialization of their functions will actually be imposed 
on them. If this comes to pass, the work of the agencies will grind to an 
absolute halt. 

There is a vast amount of necessary regulatory activity which simply will not 
fit into any judicial scheme, either because it is so detailed and voluminous that 
it can only be handled administratively or because it involves so many con- 
flicting interests and policies that it can be handled only by prolonged informal 
conferences, exchanges of views, and directed staff work. 

The only way to judicialize the work of the agencies is to turn them into 
courts and make them act in all matters like courts. If this were done, we 
would merely substitute one set of problems for another. 

There is much talk about the delays of the agencies—often by those same 
people who would add new formalities to agency procedures. No one can 
tell you how to speed up the work of the agencies as they are presently constituted 
and at the same time further formalize and judicialize their procedures. 

It is said, for instance, that men sitting like judges in important contested 
regulatory cases should write their own opinions like judges do. I agree. But 
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they cannot do this and also handle the vast amount of administrative detail 
which regulators have to cope with and judges do not. Regulatory adjudicators 
will be able to do their work properly only when they are freed of their 
nonjudicial responsibilities. 

Whatever it is called—‘judicial standards” or ‘“redtape”—formal procedural 
complexity is an essential element in judicial process and the agencies, in their 
present organizational form, cannot stand any more of it. Unless their judicial 
and executive functions are completely separated, any attempt at further judi- 
cializing the work of the agencies will either increase the already broad gap be- 
tween theory and practice or further increase the already intolerable delays. 

There is another approach to the problems of the agencies based on this very 
fact. This is the proposal that what the agencies need is less judicial procedure 
and more flexibility, that they should be permitted to act with greater informality 
and less insistence on formal records, with less separation of duties and responsi- 
bilities within the agencies. I think there is a very simple answer to this ap- 
proach: The American people will not today tolerate the granting of extremely 
valuable Government franchises except on the basis of carefully protected public 
hearings, full judicial consideration and formal opinions. 

Greater freedom and greater flexibility is undoubtedly required in many areas 
of the regulatory job, and this can be attained if these duties are turned over to 
regular executive departments or agencies. I think all of us agree, however, that 
certain critical contested cases require even greater, not less, judicialization 
than we now have. This can be achieved only by the creation of special courts 
for such cases, freed of all administrative burdens. 

S. 2374, also before this committee, is another effort to achieve a more judicial- 
like character in agency decisions. It would require that ail important decisions 
in litigated cases be made solely and exclusively on the record and would make ex 
parte presentations in such cases unlawful. This bill is one of many similar 
proposals involving agency codes of ethics and prohibitions against improper 
influence. 

While I recognize the serious problems to which such bills are directed, and I 
am in complete agreement with the purposes of the bills, I must state my belief 
that they are unworkable with the agencies in their present form. A member of 
a regulatory agency as they are constituted today cannot possibly decide a case 
solely on the record before him. 

A man who has the duty of promoting the welfare of an industry must learn 
all he can about that industry. He must read books, magazines, reports. He 
must see the industry firsthand as much as possible. He must talk with execu- 
tives and employees involved in all phases of the industry’s operations, he must 
talk with the public, with customers or patrons of the industry. He must as 
best he can inform himself of the impact of the industry’s operations on our 
national economy and our national defense. 

Yet when he comes to decide a specific case it is argued by some that he should 
decide it solely on the record. This simply means that he should at the moment 
of decision somehow forget everything he has ever learned about the industry 
and decide the case in a vacuum. The mind of man cannot be so neatly com- 
partmentalized. And even if it could, it would be ridiculous to remove from 
policy decisions the very knowledge and background which is the only justifica- 
tion for policymaking by experts. 

When I was on the CAB one ingenious attorney made a very compelling 
argument that the Board should do just exactly that in a certain case. It 
had been the general experience of the Board that adding a second carrier 
to a monopoly airline route would stimulate traffic and improve the quality 
of service on the route; this policy has been followed by the Board in a num- 
ber of cases, Then one day an airline attorney stood up in a big route case 
and said that every case must be decided on the record in that case and on 
nothing else, and that this general policy and experience of the Board about 
the effects of competition could not be applied in the case at hand unless it 
were proved by formal testimony before the hearing examiner subject to cross- 
examination. 

Technically the airline attorney was quite correct. Practically it was ludi- 
crous. If an agency tried to determine its basic policies all over in every case, 
no case would ever end. 

I am amused sometimes to hear the same people argue that cases must be 
decided solely on the record and also that agency hearings must be shortened 
by excluding much of the evidence now introduced which they consider ir- 
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relevant. The fact of the matter is that if airline policy matters, for instance, 
had to be decided solely on the record, all the basic data, history, and exper- 
ience of the industry would have to be introduced and proved all over again 
in every case, and the hearings would be many times as long as they are now. 

I would say that almost every case decided while I was on the Civil Aero- 
nautics Board brought into play important policy elements which were not 
in the formal written record in that case and that these elements helped shape 
the decision. Any legislation which tries to compel the decision of important 
contested regulatory cases solely on the record is doomed to failure unless 
those responsible for policymaking are compelled to enunciate their policies 
in clear statements or regulations and those responsible for decisionmaking 
are simultaneously freed from all promotional and policymaking duties. 

There is the same difficulty in trying to prevent ex parte presentations. Take 
the general passenger fare investigation of the CAB. This was a large, all- 
inclusive investigation of the. proper level of airline passenger fares, taking 
into account the economic health of the industry, the needs of the traveling 
public, the effect of the level of fares on traffic growth, the impact of the intro- 
duction of jet aircraft, and anything else which would be relevant to the 
determination of the sound general level of airline fares. This case was sub 
judice before the Board during my entire term. There was almost no subject 
that an airline executive, a passenger, a freight shipper, or a member of the 
public could mention about the airlines to a Board member that did not have 
some relevance to the case. As I once said to a fellow member of the Board, 
the only way to prevent ex parte presentations in the general passenger fare 
investigation would be for us all to be locked up in solitary confinement during 
the entire time the case was before the Board—seeing nothing, reading nothing, 
and talking to no one. 

The prohibition of ex parte presentations has other difficulties. Theoretically, 
a problem or matter can be discussed freely until it is set down for a formal 
hearing. But the Board, for instance, has before it now about 1,500 cases. Many 
of them involve matters which in the beginning were subjects of general interest 
and discussion by the Board in its promotional capacity. Even the members 
of the Board themselves cannot remember at any one time just which of the 
hundreds of matters before the Board have ripened into a formal case and which 
are still just matters of general interest or discussion. 

I remember when I was on the Board seeing in the Washington National Air- 
port one day a distinguished Member of the Senate, who came up to me and said, 
“I do hope the Board can do something about getting local air service across the 
upper part of my State.” I replied that the Board was mindful of the problem 
and that we were hopeful that an investigation of the matter could be started 
soon. This was all perfectly proper. About 6 months later I met the same 
Senator again and he repeated his hope in almost identical words. I simply 
nodded and passed on. For his comment which had been perfectly proper and 
indeed helpful the first time 6 months before, had suddenly become, according 
to the theory, illegal and improper, since we had just set the matter down for 
formal hearing. How can the Members of Congress, even less the members of 
the public, hope to know just what has been set down for formal hearing and 
what has not? How can anyone expect to cope with a system where a remark 
one day is perfectly legitimate and a few weeks afterward is highly improper? 

A prohibition against ex parte contacts will not work as long as we try to give 
to one set of individuals the duty of serving as executives and administrators 
part of the time, and as judges part of the time. 

It has been suggested by someone that regulators wear business suits when 
they are acting as executives or administrators or policymakers, and black 
robes when they are acting as judges. The only problem with this is that under 
the clothes, the man stays the same, and he cannot forget as a judge what he 
has heard as an administrator. 

Let me mention just one more popular approach to the problems of the 
agencies—that they need more study. Of all the solutions proposed, this seems 
to me least likely to succeed. 

The agencies have been studied to death. They have been examined and dis- 
cussed in all their aspects by vast numbers of scholars, lawyers, management 
engineers, Government officials, and committees of every description for 30 
years now. I know of no problem involving the agencies which has not been 
aired again and again, 
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The time has come not for any more studies but for somebody to decide what 
is to be done and do it. I do not want to be cynical but I do have the feeling 
that in some cases further study is being advocated merely as an excuse for not 
getting on with the job. 

This is what disturbs me about S. 600, the third bill before you. The net 
effect of title I of this bill is to try to solve the problems of the independent 
regulatory agencies by setting up still another independent agency. There is to 
be an Exectuive Director who serves for a period of 10 years and is paid $22,500; 
a Deputy Director who serves 5 years and is paid $20,000; there are three 
Assistant Directors who are paid $20,000 each and and Executive Secretary who 
is paid $18,000. Such a hierarchy of high Government officials must contemplate 
a vast staff. 

And many of those advocating this new agency are simultaneously advocating 
an Administrative Conference, with a large membership, a Counsel, an Admin- 
istrator paid $20,000 a year and a permanent staff. What are all these highly 
paid people supposed to do? As I read over the duties and responsibilities of the 
Office of Federal Administrative Practice under title I, and the Administrative 
Conference of the United States, their jobs are simply to examine the procedures 
of the agencies and make helpful suggestions—exactly what you are trying to do 
here in this committee, what various committees of the American Bar Asso- 
ciation and other groups have been trying to do, and what a competent staff 
in the Department of Justice has been working on for some time. 

In my judgment, enough is now known about the regulatory agencies and their 
problems so that if this present committee or an ad hoc committee appointed 
by the President or a group from the American Bar Association sat down with a 
modest staff, on the basis of data already available they could come up in a few 
months time with recommended legislation to solve many of the problems of 
the agencies. 

The problems are urgent. They cannot await the creation of an Office of 
Federal Administrative Practice, the appointment of numerous directors and 
assistant directors, the recruiting of a large staff, the initiation of studies and 
the formulation of recommendations 3 or 4 years from now. 

I am not minimizing the complexity of the problems nor the disagreement be- 
tween those who propose various solutions, but the fact of the matter is that 
the basic issue is now quite clear: It is the issue between those who feel that 
the agencies are basically sound and need only some better men or improved pro- 
cedures or new codes of ethics, and those on the other hand who feel that the 
problems of the agencies arise out of basic and inescapable contradictions in 
their structure and that their problems can be solved only by basic changes in that 
structure. 

As for myself I support the second view. To my mind the only way to solve 
the problems of the agencies is to put into the executive branch all matters of 
policymaking and administration. It will be said that this destroys the independ- 
ence of the agencies. Personally I do not see anything wrong in serving under 
the direction of the President of the United States. It has also been my impres- 
sion that those who serve under the President usually do a better job than those 
who are not responsible to anybody. 

It may be objected that these tasks are not guitable for the executive branch 
of the Government. But a quick look at the numerous tasks already performed 
by the Executive will show I think that the present allocation of regulatory 
tasks to the Executive or to independent agencies rests on no sound rationale 
but is the product merely of historical accident. If defense policy is determined 
under the direction of the President, if our vast agricultural programs are man- 
aged under the direction of the President, there is no reason why the regulation 
of transportation and interstate power should not be regulated under the direc- 
tion of the President. There is no reason why these critical areas of our 
economy should be regulated quite independently of the President’s general 
economic policy and his plans for our national defense. 

This regulation should be performed the way any other executive task is 
performed—by a single executive using the normal processes of government 
administration and policymaking. This means that those charged with these 
responsibilities could talk freely to anyone they thought could shed some light 
or information on the matters before them. They could personally inspect 
anything which they might think would add to their knowledge or the soundness 
of their decisions. In the prosecutory field the full resources of the Depart- 
ment of Justice with its splendid investigatory staff would be available to en- 
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force laws and regulations which the agencies now attempt to enforce solely 
with their own meager resources. In short, they could go out and get the full 
regulatory job done. And if they didn’t do the job, or were prejudiced or 
improperly influenced, they could be dismissed and someone else put in their 
place. Not only the Executive but Congress would have far better control over 
the situation. There would be one man responsible for getting the job done. 
He could be called before a congressional committee and asked clearly to state 
his policies and programs. He could not avoid testifying because the matter 
was before him in an adjudicatory position; he could not decline to state policy 
because he had not put the matter to a vote by the entire Commission. I am 
sure that any Congressman who has had the experience of trying to get a clear 
policy statement out of a multi-member independent commission would prefer 
this state of affairs. 

The dramatic improvement in regulation that a change from an independent 
agency to normal executive procedures can make is seen in the field of air safety. 
The FAA came into being on January 1, 1959, and in the last 2 years, in my 
judgment, it has done more for air safety than the CAB had managed to ac- 
complish in many years before. This is no reflection on the CAB, its members 
or staff. It is simply a reflection of the fact that one man can get a job done 
a lot better than five men who have to argue out every step in detail as they 
go along, and that an official in the executive with the backing of the President, 
with the full panoply of normal administrative powers, and freedom from 
inappropriate judicial procedures, can do the job where an independent regu- 
atory agency may get bogged down. Quite apart from what any of us may 
think of the individual decisions made by Mr. Quesada, he has made decisions, 
he has done things which had to be done, and we are much further along the 
road to air safety today than we would have been under the old system. And 
if the President or Congress have any doubts about how he has done the job, 
they know where the responsibility lies and they can ask Mr. Quesada to account 
for his actions. 

It will be objected that the President might improperly influence those who 
regulate the airlines or the railroads. Exactly the same argument can be 
made against any Presidential power—it could be abused. To my mind, there 
is no greater danger that a President would use his powers improperly to favor 
a friend who ran an airline than that he would let personal friendships in the 
aeronautics industry improperly influence the selection of a guided-missile 
system or the contractors for that system. And yet we do not therefore argue 
that the Defense Department should be made an independent agency. 

Does such a program mean that we would take away all judicial safeguards 
in the regulatory field? I do not think so. There are certain cases which are 
so critical that most people will agree that they should be handled with full 
judicial procedures. These are cases such as the granting of TV licenses, the 
cancellation of airline certificates, findings of unfair competition, findings that 
certain rates are illegal. There may be others though not so many as might 
be thought. There may be areas of overlap, shadowy areas where it is hard 
to draw the line. But the line can be drawn; and the judicial-type jobs can 
be separated out from the jobs of policymaking and administration and given 
to special tribunals which serve solely in a judicial capacity, which have no 
executive or policymaking functions, and which should not be exposed to ex 
parte presentations by anybody at any time. Such a body, and only such a body, 
can truly hear a case like a court, and like a court decide it solely on the 
record. 

It is argued that the two functions of administration and adjudication can- 
not be separated. But they are separated constantly in our Government. Take 
for instance the activity of the Government which probably has a more signifi- 
cant impact on a greater number of our citizens than any other—the collection 
of income taxes. This job is divided between the Treasury Department and 
the Tax Court. The Treasury proceeds in a normal, administrative, executive 
manner. It makes policy in the form of formal regulations after the publica- 
tion of tentative regulations and opportunity for comment by all interested 
parties. Thereafter, its Internal Revenue Service handles almost all of the 
job of tax collection, and formulates any needed interpretive policy. But 
there is also a Tax Court for major controversial problems, and when a matter 
goes before the Tax Court the whole manner of procedure changes. It becomes 
a truly judicial proceeding. The two agencies complement each other; and the 
Tax Court is completely free of the contradictions and intanglements which 
continually embarrass the independent regulatory agencies. 
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It is my belief that agencies do not make policy because policy is hard to 
make and because it is far easier to take up each case as it comes along and 
figure out what to do on a flexible ad hoc basis. To my mind this is the 
greatest single source of uncertainty and, consequently, injustice to those who 
are regulated by the Federal Government. 

Much attention has been given recently to strengthening the hearing exami- 
ners and giving greater weight to their decisions. It is said that the stand- 
ards and policies of the agencies can and must be made clear enough so that 
hearing examiners can apply them with accuracy. If this is true, these stand- 
ards and policies can certainly be made clear enough so that a special court 
can apply them. 

What happens today is that the regulatory agencies time after time reverse 
their hearing examiners on policy grounds. Taking a realistic view of their 
operations, it is improbable that they will ever stop this so long as the exami- 
ners are subordinate to the policymakers and their decisions can be reversed 
by the policymakers. Only if litigated regulatory cases are heard by a true, 
independent court, will those responsible for policy be forced to embody it in 
clear published statements. 

It is objected that a court could not have the expertise of an agency. To my 
view expertise is a vastly overrated commodity, and certainly the members of 
the various regulatory agencies have little expert knowledge of the industries 
they regulate when they are appointed. There is no reason why special courts 
or tribunals could not acquire such expert knowledge with equal rapidity. When 
we look at the vast jurisdiction of our Federal district courts—bankruptcy, 
criminal law, admiralty, income taxation, antitrust and all the rest—and we 
see them by and large doing their jobs with efficiency, dispatch and understand- 
ing, I cannot believe that a special court to handle regulatory matters could 
not do the same. 

Part of the job must be done by Congress, of course. The truth of the matter 
is that some of the regulatory acts express their policy in such vague terms that 
the regulatory agencies can justify almost any course of action. This is certainly 
true of the Civil Aeronautics Act. On such basic problems as monopoly versus 
competition, subsidy versus free enterprise, and competition with other modes 
of commerce, the act is silent. As Senator Carroll said on the very opening 
day of these proceedings last year: “Leaders of Congress who have had 25 
years of experience or more, now recognize that the delegation by Congress has 
been so broad and so sweeping that the legislative branch appears to have lost 
control of its agencies.” This is certainly true. Many of the regulatory acts 
need to be overhauled and their policies made far more clear and specific. 

But this cannot be done all at one time, and in the interim it is important 
that those administering regulatory controls be charged with the duty of spelling 
out clearly the policies and the standards which are to be applied in adjudicated 
cases, and that these policies and standards be applied in specific litigated cases 
by adjudicators who are free of administrative and policymaking duties and who 
can in truth act like judges. 

As a practical means for getting this overhaul job done with the urgency that 
it requires, I would urge this subcommittee to recommend to the Senate a 
new reorganization act, specifically empowering the President to prepare a 
plan or plans of reerganization for the administrative agencies, with a proviso 
that such plans cannot take effect until they have been submitted to Congress 
for a period of time long enough to permit Congress to examine them and to 
disapprove them by joint resolution if it so desires. 

The problems are urgent and the sort of emergency power which has been given 
to the President in the past to cope with archaic governmental organizations 
should again be given to him in this circumstance. 

It has become fashionable to say that anyone who advocates solving the many 
problems of the agencies by radical reorganization is trying to throw out the 
baby with the bath. If I may use another domestic saying, you cannot make 
an omelet without breaking some eggs. And you cannot cure the problems of 
the regulatory agencies without making some basic changes in the way things 
are done today. 

I hope that this committee will not continue merely to pick at the surface 
problems of the agencies as so many have been doing for so long, but will come 
to grips at last with the basic issues involved, and will have the wisdom and 
the courage to recommend the basic reorganization of the agencies which we 


need if we are to have effective Government regulation of business in the public 
interest. 
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Senator Carroiu. Now, it is about 12:20, and we had hoped to have 
the chairman of the CAB as our next witness, and had hoped to have 
had the testimony completed this morning. 

What is your pleasure, Mr. Gillilland? How about 2:30 this 
afternoon ¢ 

Mr. GiLuitLANnpb. It does not matter with us, whatever your con- 
venience is. 

Senator Carroti. Dean, I hope you can be with us this afternoon. 

Mr. Lanopts. I would like to hear the testimony. 

Senator Carrot. We will stand in recess until 2:30 this afternoon. 

(Whereupon, at 12:20 p.m., the subcommittee recessed, to reconvene 
at 2 :30 p.m. of the same day.) 


AFTERNOON SESSION 


Senator Carrott. Come to order, please. I hope we can finish today 
by 4 o’clock, because I have an appointment. I thought we were 
going to have this afternoon off, I mean from hearings. 

We had an interesting session this morning with Mr. Hector, and we 
do not want to limit the presentation of the Chairman of the CAB. 
I will give you about an hour and a half, so I will try not to ask too 
many questions and interfere with your presentation. 

The first witness therefore is Whitney Gillilland, Chairman of the 
Civil Aeronautics Board. Mr. Gillilland is an Iowa lawyer and for- 
mer Iowa district judge who came to Washington in 1953 as an 
assistant to the Secretary of Agriculture. I assume that was Secretary 
Benson. 

Mr. GrtuitLanp. That is correct. 

Senator Carrotu. He served from December 1953 to November 
1959, as the Chairman of the Foreign Claims Settlement Commission. 
He is a member of the American Bar Association, the Iowa, Wiscon- 
sin, District of Columbia, Federal and American Bar Associations, 
and is a former President of the Federal Bar Association. 

Are you going to make the presentation, Mr. Gillilland ? 

Mr. GILLiLLanp. Yes, Mr. Chairman. 

Senator Carrotu. I observe with you Mr. Newmann who is? 

Mr. GimumLaNp. Associate General Counsel of the Civil Aero- 
nautics Board. 

Senator Carrot. Mr. Newmann is known to some of us in Colorado. 
I don’t know what he has been doing in the CAB, but I will check 
into him later. Glad to have you, Mr. Newmann. 

Mr. Newmann. Thank you. 

Senator Carrotu. One of my constituents from Colorado. But as 
T say, we will draw on his expertise later on, I hope. 

ou may proceed, Mr. Gillilland. I haven’t in any way offended 
you by calling you an expert, have I, Mr. Newmann ? 

Mr. NewMann. No, sir. 

Senator Carroty. This is Mr. Ross I. Newmann, I think I said for 
the record. 
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STATEMENT OF WHITNEY GILLILLAND, CHAIRMAN OF THE CIVIL 
AERONAUTICS BOARD, ACCOMPANIED BY ROSS I. NEWMANN, 
ASSOCIATE GENERAL COUNSEL 


Mr. GiuiLuaNp. I might say in the beginning, Mr. Chairman, that 
I will be dealing with what I regard as understatement. After I per- 
mitted Mr. Newmann and my able assistant, Mr. Francis McAdams, to 
scrutinize my first draft, they prevailed on me to eliminate some ad- 
jectives and some of the strong language. 

I hope that the fact that the temper of what I am about to say 
appears to be mild will not tend to detract from any strength it might 
otherwise possess. 

I will say that what I am going to say is something that I believe 
in quite strongly. 

I appreciate this opportunity to appear in connection with your 
study and investigation of administrative practice and procedure in 
the Federal regulatory agencies. 

Senator Carroll, the chairman of this committee, has pointed out 
that this is the first time in 13 years that the Senate has decided to look 
at the administrative agencies to determine how they are operating 
under the Administrative Procedure Act. The Board feels that it is 
timely and appropriate to explore this basic and fundamental ques- 
tion which is of concern not only to the agencies themselves but to the 
Congress as well. 

The task of regulation entrusted to the independent regulatory 
agencies is one of the most complex and difficult in any area of Gov- 
ernment. In the case of the Board, its duties are performed under 
a broad congressional mandate to preserve the inherent advantages 
of air transportation; to provide competition to the extent necessary 
to assure a sound development of the national air transport system 
and the highest degree of safety in its operation; to create sound 
economic conditions; to coordinate transportation by air carriers; to 
promote economical service at reasonable charges; and to promote, 
encourage, and develop civil aeronautics. 

It has not been easy to apply these factors in given situations which 
are diverse, complicated, and sometimes seemingly irreconcilable. To 
accomplish this task, the Board acts primarily in a quasi-legislative 
capacity as an agency of the Congress, interpreting and applying the 
general legislative standards and adapting them to ever-changing cir- 
cumstances and conditions. Although the Board has other definite 
ae responsibilities which are carried out under rigid pro- 
cedures as required by law, its functions in this respect are not judicial 
in the strict sense, since they do not primarily involve the settlement of 
private controversies as such, but are in furtherance of the public in- 
terest under the broad policy objectives set forth in the Federal 
Aviation Act. 

It was because of this combination and blending of powers, duties, 
and responsibilities, deemed essential to effective regulation of air 
transportation but inappropriate for vesting in either the executive 
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r judicial branches of the Government, that the Congress followed 
the familiar pattern utilized with respect to other regulatory fields 
of creating an independent body with a system of checks and balances 
designed to prov ide necessary safeguards. 

Congress has retained control over the regulatory agencies through 

its powers to investigate, legislate, or revise governing standards; by 
its control over appropriations; and over the character and quality 
of the members through the requirement of Senate confirmation. The 
interests of the President and the executive branch of the Government 
are protec ted by the power of appointment; by coordination of policy 
with the executive branch to the extent directed by the Congress; and, 
with respect to the substantive operations of the Board, by specific 
provisions in the statute such as the requirement for Presidential ap- 
proval of certificates and permits involving oversea and foreign air 
transportation. The right to judicial review is provided in order to 
cuard against actions beyond statutory authority or contrary to ju- 
dicial standards of fairness in administration. and. procedure. 

It was in this way that Congress established governmental ma- 
chinery of the type, character, and quality necessary for the protection 
of the public interest in the promotion, development, and regulation 
of air transportation. 

Inasmuch as the regulatory agencies are required to discharge sev- 
eral different types of functions, the members and employees of these 
agencies are required to behave on some occasions like judges, on other 
occasions like legislators, and still on other occasions like executives, 
administrators, and promoters of the industries which they are called 
upon to regulate. 

It has recently been suggested that no single agency can act effec- 
tively as a court, as a legislative body, and as an executive. Those 
who advance such a view recommend that the regulatory agencies 
be abolished altogether and that their different functions be divided 
among existing or newly created departments and specialized admin- 
istrative courts. 

I believe that time and experience have established the basic sound- 
ness of the regulatory system. In our testimony before this commit- 
tee last year, it was shown that in 20 years under this regulatory pat- 
tern, the air transportation system of the United States ‘has achieved 
a growth, state of development, and degree of financial stability 
unparalleled i in transportation history. Air transportation has pro- 
gressed in a relatively short period of time from a small industry in a 
precarious financial position to the point where it is a vital factor in 
the overall economy and defense of this Nation. Asa matter of fact, 
the Board’s regulatory policies, procedures, and techniques, both 
economic and safety, have served as models for international civil 
aviation throughout much of the world. 

This is not to say that there is no room for improvement. No scheme 
of Government operations, whether within the regulatory agencies or 
the judicial or executive branches of the Government, is perfect or 
above constructive criticism. 

One of the most difficult problems is delay. The axiom applicable 
ot the courts, “justice delayed is justice denied,” is equally applicable 
to the regulatory agencies. Ways and means must always be sought 
to expedite the handling of the workload. 
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We are all familiar with the difficulties being experienced by the 
judiciary resulting from its inability to meet an ever-increasing back- 
log and to reduce the time necessary to process litigated cases. One 
of the reasons for this problem, which is not dissimilar to that ex- 
perienced by the agencies, is that the increase in workload, particu- 
larly in terms of the number, magnitude, scope, and complexity of 
matters and cases, has accelerated out of all proportion to the in- 
crease in available resources. No one, of course, reasons from the ex- 
istence of this difficulty to the conclusion that the judicial system is a 
failure. The vitally important and essential point is that where spe- 
cific deficiencies exist, they must be sought out and accorded specific 
treatment. 

Senator Carrotu. May I interrupt at this point? 

Mr. GiLLILLANnp. Surely. 

Senator Carrotn. To say something about this statement about the 
judicial system. It was the awareness some years ago and recently 
that the judicial system had not been functioning properly to give 
timely relief to the people that led the various States—as you well 
know as a former judge—the bar, the courts themselves to do all they 
could to streamline procedure. 

Mr. GiLLinLanb. Yes. 

Senator Carrot. We have seen great changes in 25 years in our 
judicial system. 

One of the reasons for the Judicial Conference was not to destroy 
the system but to make it work. 

Mr. GitniLLaNnp. That is right. 

Senator Carrotu. Now there have been great changes in our Federal 
system, although I still find, as a member of the Senate Judiciary 
Committee who has studied some of these matters, there are great 
backlogs of cases in certain areas. 

Mr. GruuitLanpb. That is right. 

Senator Carrotu. And there is ademand for more judges. 

Mr. Gitrmanp. That is right. I think we will always have prob- 
lems. 

Senator Carrotu. I am glad to have your conclusion here that, of 
course, no system is perfect. 

Mr. Gituiiianp. That is right. 

Senator Carron. Do you use the pretrial conference system in your 
adjudicatory cases ? 

Mr. GILuitLanp. Yes, we do. It is very important to us. 

Senator Carrotu. I should think so. You made an observation 
here that the adjudicatory function is not too important. I don’t 
mean qualitatively unimportant, but I mean in the workload. 

Did I get that correctly from your statement here? You say, “The 
Board acts primarily in a quasi-legislative capacity.” Isn’t most of 
your workload in a quasi-judicial field ? 

Mr. GrurLLanp, No. 

Senator Carrotzi. The reason I say that, in a survey that was re- 
cently conducted on the CAB, the title of which is, “Appraising the 
Function of the Board” 

Mr. GiiiiLanp. I think they allocate 60 percent of the time of the 
Board members themselves. 

Senator Carrouu. Sixty-five percent? 
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Mr. Ginuinnanp. To adjudicatory functions. I am not sure that I 
would agree with that figure. I don’t know how they arrive—— 

Senator Carroty. Would you say it is 55 percent, 50 percent? 

Mr. GiimLaNnp. Oh, in the sense that we consider things as a 
result of formal submissions, to the extent that that is adjudicatory, 
no, I would doubt even it is that high. 

It requires a lot of time, perhaps more time than we have to give 
it. I don’t mean that things aren’t thoroughly done, but that you 
would always like to do them better. I mean you would like to have 
mene time to devote to study of the questions that are presented in that 

ashion. 

But there are lots of policy matters, that are determined by the 
Board outside of that sort of process that are just as difficult and just 
as time consuming. 

Senator Carroiu. I was rather surprised to read in your reply to 
- aneeen memorandum—when I say yours, I am referring to the 
oar 

Mr. GiuitLanp. The Board’s reply, correct. 

Senator Carrotu. The statement contained on page 5 of your state- 
ment says: 





While Mr. Hector would judicialize one area of the Board’s work, it is clear 
that it is but a small part of the Board’s present jurisdiction. 

You wouldn't say that that is true, would you? It isn’t a small 
part at all. 

Mr. Gruitianp. It isan enormously important part. 

Senator Carroiu. I am talking now of percentagewise and volume 
of work. 

Mr. GriLui“Lanp. Yes, it requires a lot of work, no doubt about it. 

Senator Carroii. So that statement isn’t quite accurate that it is 
a small part of the present jurisdiction ? 

Mr. Grumanp. I think that the author of that statement has 
narrowed it more than I would. 

Senator Carroiu. I would say that is a full explanation. You may 
proceed. 

Mr. Griuiiianp. Thank you. 

The problem of determining how to reap the benefits of expedition 
and expertise, while still retaining the basic concepts of fair play, has 
been with us for a good many years. After many years of study, 
Congress passed the Administrative Procedure Act in 1946. It is 
fair to say that during the period of approximately 14 years this act 
has been in existence, the principles oF basic fairness for all con- 
cerned with the administrative process have been well preserved. 

The Board is concerned over the apparently growing overemphasis 
on the “due process” aspect of administrative procedure rather than 
efficiency per se. 

In its testimony before this committee last year, the American Bar 
Association conceded that legislation on this subject is difficult be- 
cause the administrative agencies have been granted mixed functions— 
executive, legislative, and judicial. The ABA statement showed a 
thorough understanding of this problem, but unfortunately, the legis- 
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lative proposals would appear to aggravate instead of resolve it. I 
would like to quote from ABA’s testimony : 

Legislation on this subject is difficult because the agencies have been granted 
mixed functions, executive, legislative and judicial. Improper ex parte activity 
is traditionally applicable to courtlike proceedings and S. 2374 is intended to 
apply only to those agency proceedings which are judicial or adversary in 
character. We do not believe that the ex parte prohibitions should apply to 
merely administrative activities of an agency or to those activities which are 
purely legislative in character and form. We do not believe these agencies 
should be placed out of bounds to a citizen in the proper and normal conduct 
of Government business. This would be the equivalent of prohibiting a citizen 
from contacting Members of Congress with respect to legislation. While there 
may be a need for some regulation of such activities, this, in our judgment, 
is a separate subject from the ex parte influence problem in agency hearing 
proceedings. We are therefore confronted with this difficulty, that conduct, 
which is entirely proper and permissible in the context of executive or legislative 
type functions, is quite improper and corrupt where the agency function is court- 
like in character. The difficulty is accentuated in utility-type regulation where 
the utilities continually have all three categories of activities pending before a 
single agency. We are confident these difficulties can be overcome. We do 
not wish to abridge a citizen’s right to petition the Government, which of course 
includes the Government agencies. 


I am in full accord with these views, and I should point out that 
the Board’s principles of practice were designed specifically to pro- 
tect the type of cases referred to. But bills, such as S. 1070 and 
S. 2374, sponsored by the ABA, go much further than protecting the 
integrity of cases quasi-judicial in nature. The House Subcommittee 
on Legislative Oversight in its report on H.R. 12731, a bill to create 
an Independent Regulatory Agencies Act, recognized this fact when 
it stated : 

The committee appreciates that each of the agencies to which this legislation 
applies discharges not only quasi-judicial but also quasi-legislative and adminis- 
trative responsibilities. Therefore, it would be unwise to enact legislation 
which might in effect put these agencies in a straitjacket. 

This is a basic concept which must be kept in mind if the regulatory 
agencies are going to do the job they were created to do. 

The importance of safeguarding the integrity of Board proceedings 
and the prohibition of improper ex parte communications can scarcely 
be overemphasized. On the other hand, no one will contend that all 
ex parte communications are improper. It is important that lan- 
guage be clear and that exact indication be given as to where to draw 
the line. 

I think the Harris committee, after conducting extensive hearings 
over a period of some 21% years, is to be highly commended for its 
treatment of this problem in its report on H.R. 12731. One of the 
most important objectives is to protect the integrity of on-the-record 
proceedings by imposing prohibitions against improper ex parte com- 
re in those proceedings to which the bin would be appli- 
cable, 

H.R. 12731 defines an “on-the-record proceeding” as a case where 
“agency action is required by law or agency rule to be based on the 
record of an deenty daring’ Broadly speaking, these are proceed- 
ings (whether they constitute adjudication or rulemaking within the 
meaning of the Administrative Procedure Act) which, because of the 
nature of the issues involved, have some or all of the essential ele- 
ments of contested litigation. In its report on H.R. 12731, the com- 
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mittee stressed the fact that the definition of “on-the-record proceed- 
ing” was written— 
with considerable care, after consideration of the provisions on this same sub- 


ject contained in H.R. 4800 and H.R. 6774 (the latter bill being sponsored by the 
American Bar Association) and the provisions of the Administrative Procedure 


Act. 
The committee report made it clear that neither H.R. 4800 nor H.R. 
6774 solved satisfactorily the problem of devising language which, 
without being unduly complicated, would identify with sufficient 
certainty the proceedings to which the prohibitions against ex parte 
communications should be applicable. 

The committee felt that this difficult problem is solved satisfactorily 
in H.R. 12731. The Board strongly endorses this view which is con- 
sistent with part 300 of the Board’s Principles of Practice. 

Senator Carroru. If I may interrupt. 

Mr. GILuitLanpb. Surely. 

Senator Carroty. What are the sanctions in H.R. 12731? 

Mr. GiLtLiLLanb. Sanctions are criminal penalties principally, and 
they also embrace a sanction written into the bill which is one the 
Board possesses now but in not precisely the same form. 

It would permit the disqualification of an applicant for relief, an 
applicant for award, before the Board, from participating in the 
proceeding. 

Senator Carroxy. Is that the only sanction? Is there a criminal 
sanction ¢ 

Mr. GiLuiLtanp. There is a criminal sanction which, to my mind, 
is the much more important part of the bill and to which I will address 
myself at some length later on. 

Senator Carro._u. Against whom would the criminal sanction be 
directed ? 

Mr. GinuiLianp. It would be directed against anybody who would 
engage in the improper activity. Willfulness is involved, 

Senator Carrouy. Does this involve Commissioners ? 

Mr. Gitumtanp. Yes. There are penalties imposed upon the Com- 
missioners and standards of conduct for the agency staff itself. 

Senator Carroiy. Criminal sanctions against Commissioners? 

Mr. Gituittanp. That is right. 

Senator Carroty, If we would incorporate this concept in S. 2347 
upon the record proceedings, if I understand your statement, your 
objection to S. 2347 is that you think it is too broad. It doesn’t define 
the nature of the ex parte 

Mr. Gittmtanp. Yes. Now we have had some other objections to 
that bill that we have transmitted to the committee I think heretofore. 

We think that the Harris committee has got it pretty well in hand 
on this one bill that I speak of. I have got a good deal more to say 
about it later on in this statement. 

Senator Carrot, Oh, you do have? 

Mr. Grnuinnanp. Yes. 

Senator Carroty. Allright,thank you. You may proceed. 

Mr. Ginuiiuanp. I will digress to another subject momentarily, 
and then I will go back to it. Shall I continue, Mr. Chairman? 
Senator Carroiu. Yes; please proceed. 
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Mr. GintitiaNnp. The Board and its staff continually give attention 
to ways and means of shortening hearing procedures, streamlining 
Board proceedings, and gener ally « cutting down on the time necessary 
to process matters requiring Board action. To achieve this objective, 
the Board has used every means at its command to constantly improve 
the performance and dispatch of its regulatory responsibilities. This 
includes a constant review and surveillance of internal procedures 
with a view to relieving the Board and its staff of unnecessary and 
burdensome details; the use of delegations to the staff to the maximum 
extent consistent with law and with the Board’s statutory duties; and 
revisions of the Board’s rules and other procedures which will assure 
the maximum expedition in the processing of cases and regulatory 
actions while, at the same time, preserving principles of basic “fairness 
for all concerned with the administrative process. We have also made 
some organizational changes and are studying other possibilities along 
this line. 

Such measures are helpful. The Board’s legislative program for 
the 87th Congress will contain several projected amendments to the 
Federal Aviation Act. These include legislation to give the Board 
authority to impose civil penalties for economic violations, to be 
represented in court by its own counsel, to deal with the Ashbacker 
problem, and to broaden the Board’s exemption powers. We also 
hope to offer some additional concrete suggestions for amendment 
of the Administrative Procedure Act and of the Federal Aviation Act 
which will expedite the disposition of cases. 

I think the recent paper appearing in the April 1960 Columbia 
Law Review by Judge Henry J. Friendly, of the U.S. Court of Ap- 
peals for the Second Circuit, very effectively brings out this point. 
Judge Friendly stated : 

I think the agencies have gone overboard in their zeal for a record that will 
drain the last dregs from the cask—and sometimes a good many staves as well. 
The form of judicial procedure has created an illusion of the possibility of 
achieving certainty and, with this, the pursuit of every byway about. When 
the issue is whether John killed Mary, or even whether John promised Mary 
to marry, a-fair degree of certainty ought usually to be attainable and no 
effort can be spared in the attempt to attain it. Some administrative proceed- 
ings may present issues of this sort, e.g., revocation of an airline pilot’s license 
or certain unfair labor practice cases. But it simply is not possible for anyone 
to predict with complete accuracy the flow of air travel between two continents 
several years hence, much less how this will be divided among various airlines, 
or what the revenues and expenses of operating a pipeline will be. The agencies 
should do more to limit the. time-consuming efforts of the parties and the 
ageney staffs in obtaining the appearance of exactness when appearance is all 
there is. 

I wish now to return to the specifie problem of improper ex parte 
communication. There has been a good deal in the press lately to the 
effect that the regulatory agencies are cumbersome, unwieldy, slow, 
ill equipped and inadequate - to deal with the rapidly moving ‘events 
of the times. To the extent that such criticism has acted as a spur 
to reexamine, revise. and improve structures and procedures it has 
been good, for such reexamination, revision and improvement should 
always be underway, and whatever tends to stimulate it and accelerate 
it, to that extent, is good. However, in many respects this criticism 
has been most unfortunate, for I think it has tended to bring about 
in the minds of the public an impression which is far from accurate, 
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and which, in turn, has tended to react upon the morale of agency 
staff personnel with discouraging results to efficiency. 

Subject to little more than that one limiting factor I think the 
agencies are in fact fine examples of efficiency in the U.S. Government. 
Especially do I hold that view with reference to the Civil Aeronautics 
Board which I know something about. In my judgment the Admin- 
istrative Procedure Act is a fine piece of legislation. No doubt it could 
and should be improved in some respects. We have therefore studied 
possible revisions and will continue to do so. In general the act has 
worked well. Disposition of cases, like those in the courts, has in 
some instances been slow, disappointingly slow. Improvement in that 
situation, however, to my mind, lies principally in the direction of the 
inculcation of a sense of mission, an esprit de corps, a will and de- 
termination to get things done, not only well, for they are done that 
way now, but more expeditiously. We have many statutory tools 
and a fine efficient staff to accomplish such a result right now. At this 
point I wish to urge the addition of a particularly sharp tool. 

The chairman of the Committee on Interstate and Foreign Com- 
merce of the House of Representatives, Hon. Oren Harris, introduced 
the bill, hereinabove referred to, H.R. 12731, in the 2d session of the 
86th Congress. It was designated as a bill— 
to promote the efficient, fair, and independent operation of the Civil Aeronautics 
Board, the Federal Communications Commission, the Federal Power Commis- 
sion, the Federal Trade Commission, the Interstate Commerce Commission, and 
the Securities and Exchange Commission. 

It deals with the problem of ex parte influence in proper proportion. 
I want to say to you gentlemen that in my judgment few other steps 
could be taken which would do so much to promote the efficient, fair. 
and independent operation of the regulatory agencies as the passage o 
this bill or something very much like it. 3; am going to undertake to 
tell you why. 

ithout doubt many attempts to influence the decisions of agencies 
arise primarily from a lack of understanding of the administrative 
process. They may or may not be improper depending upon the 
nature and immediate status of the pending proceeding. However 
innocently made the improper ones constitute a serious impediment to 
the performance of quasi-judicial on-the-record proceedings. 

The instances of claims of attempts to influence the judges of our 
regularly constituted courts are infrequent and rare. It 1s claimed 
that the contrary is true with the regulatory agencies. Is this because 
the members of the regulatory agencies are men of less rectitude than 
the judges? I don’t believe that provides an adequate answer. What 
otherwise can be the answer? ‘The answer is, in my judgment, because 
we have no adequate law to protect us. Judges can and do protect 
themselves by processes of contempt or by referrals under the provi- 
sions of well-defined statutes to prosecuting authorities. Such poten- 
tial penalties are known and attempts to influence are rarely under- 
taken or suspicioned. Thus, the impropriety of undertaking to in- 
fluence judicial decision has long been well understood. There is a 
rule of live that men are presumed to obey the law. It is a rule of 
practical application and most men do in fact obey it. 

We have no similarly protecting laws. There is no widespread sim- 
ilar understanding of the impropriety of undertaking to influence de- 
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terminations in courtlike proceedings of the agencies. We do have 
rules, recently revised ae which would be very effective if we had 
adequate powers of enforcement. The principal weapon we now have 
is the power to disqualify an applicant for an award. This is an in- 
adequate weapon and actually tends in many instances to defeat rather 
than to facilitate the performance of the duties of the Board. This 
situation needs to be corrected. 

The report of the Harris committee on the bill above referred to 
postures the case for the bill on the ground that it is not good that the 
people should have lack of confidence in their public institutions. This 
is a strong and persuasive reason for the passage of such a bill but 
there are other reasons which are just as strong and to my mind even 
more persuasive. 

The resultant attacks on the reputation of the agencies have an effect 
upon the morale of the staffs of the agencies. Men of capability and 
experience may tend to take less pride in their work and less interest 
in its expeditious eee They may become discouraged and seek 
other employment. Promising young men and women may hesitate to 
seek employment. Possibility of a vicious circle cannot be excluded 
where lowering reputation and lowering efficiency combine to ac- 
celerate each other. That may be particularly true where there are 
rumors of resultant major organizational changes. Good work is done 
by a proud staff, proud of its work, and proud of its agency. We have 
that kind of statt at the Civil Aeronautics Board, subject only to the 
hazards I have outlined for you. 

There is another reason for the passage of such a bill and that is 
to substantially eliminate the amount of time required of the Board 
and the staff in disposing of ex parte communications. In my judg- 
ment the declaration of congressional policy inherent in the enact- 
ment of such a bill would itself go a long way to do away with the im- 
proper ones. The exact definitions set forth im the bill and the author- 
ity for others would be helpful. The Board has enough substantive 
work to do of enormous importance to the future welfare of this coun- 
try without having to concern itself with matters of that kind. There 
shouldn’t be any such communications. They should be stopped. 

I have already indicated that the only substantial weapon the Board 
now has is the power to disqualify an applicant for an award, that 
this weapon is inadequate and that it actually tends, in many instances, 
to defeat rather than facilitate the performance of the duties of the 
Board. I will nowstate the reasons. 

The weapon is inadequate in that the penalty of disqualification for 
an award is so very severe. It fails for much the same reason that the 
death penalty failed to prevent petty larceny in the medieval days. 
aes ay ane persons know that because of its great severity the Board 
will hesitate to apply it in eases of comparatively minor violations. 
Much as my 214-year-old grandson can sense from a look at my eyes 
just how far he can go before he incurs his grandfather’s wrath, so 
can such persons sense and determine the limits of their activities. 
Nevertheless, even minor violations tend to impair public confidence in 
the Board and lessen the staff’s morale and efficiency. In the case 
of the big violations the course is clear. It is the minor violations 
which are frustrating and confounding. 

63196—61——17 
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Furthermore, imposition of the disqualification for an award pen- 
alty, at least in the case of the Civil Aeronautics Board, may actually 
defeat the public interest. Our obligations and responsibilities vary 
from those of some other agencies. In the determination of the award 
of airline routes and points the prosperity of a whole community or 
even a region may be at stake. In these days of lessened and lessening 
passenger train service, whole communities, some of them very large, 
may be almost wholly dependent upon airline service for passenger 
transportation. This may be illustrated by the fact that since 1957 
airline passenger-miles have exceeded those of either the railroads or 
the buslines, and that in this year, 1960, they may prove to have ex- 
ceeded those of the railroads and the buslines combined. 

The route structures of the airlines are generally designed to fit 
regions or to connect points which have community of interest. This 
is especially true in the case of the local service airlines. When there 
is more than one applicant to provide first or additional service to an 
eligible community it may be that the point will fit equally well into 
either structure. Such, however, is not alway the case and frequently 
the diversity is very great. In many cases it is clear that the public 
interest will be best served by placing the community within one route 
structure or the other. It will be clear as to which route structure 
will provide the greater community of interest. Potential efficiency 
is a consideration; likewise conformity to ethical standards. But if 
consideration of minor misconduct on the part of misguided public 
relations employees of applicant airlines should be permitted to over- 
ride clear cases of route superiority and efficiency it would mean that 
the traveling public and the community economy would pay a very 
severe penalty indeed and a penality which might well persist for 
generations. 

The answer to this problem lies, to my mind, in the enactment of a 
statute like H.R. 12731 which embraces a criminal penalty. Prospec- 
tive trespassers over the line of efforts at improper influence should be 
put on notice that they can be fined or put in jail. That ought to put 
a considerable damper on the business. In my judgment and as I 
have said, the enactment of such a statute would strongly add to the 
dignity of the Board, raise the morale of the staff, and save the time 
and increase the efficiency of the agency. If you will do that I think 
you will be surprised how rapidly the work will be accelerated and 
the blacklogs subside. 

In conclusion, Mr. Chairman, and on behalf of the Board, I wish to 
express sincere appreciation to you and your associates for the tre- 
mendous task being undertaken. The strengthening of the adminis- 
trative process resulting in expediting the workload and eliminating 
the backlogs of the regulatory agencies, while at the same time retain- 
ing the benefits of fair play, will be a most noteworthy contribution 
to this Government. 

Senator Carrouu. I thank you for a very able presentation. We had 
this idea in mind some year and a half ago, because the first hearings 
were conducted on this question of ex parte communication, S. 2374, 
which I am sure you know was prepared by the American Bar Asso- 
ciation. 

Mr. GmuitiANnp. That is right. 
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Senator Carro.u. I introduced the bill with reservations at the time. 
But what you are saying now, that by H.R. 12731, you think that this 
is of vital importance that this bill be passed. 

Mr. GituitaNnpb. I do, Mr. Chairman. I honestly think that if this 
Congress will put a strong arm around the regulatory agencies in that 
fashion, that it will do a great deal to increase their stature and in- 
crease the feeling of pride of the people that work for them, and 
that those are the things that need to happen to expedite the work of 
the agency and to get rid of the backlog, to get cases done quickly. 

The tools we have now are not perfect. They need, I expect, revision 
as I have suggested in this statement. We expect to come up with 
some substantive legislation with reference to the Federal Aviation 
Act, but I think the tools that we have, if we can inculcate a will to 
do and an esprit de corps and a high spirit among our employees, 
that that will do more to get rid of the backlogs and expedite the 
work than anything else that can happen. 

Senator CarroLL, How long have you been a member of the CAB? 

Mr. GrnuitLann. Just about a year. 

Senator Carroii. How long have you been Chairman ? 

Mr. GILLILLAND. About 6 months. 

Senator Carrotu. You were Chairman after Mr. Durfee? 

Mr. GituizLanb. That is right. 

Senator Carrou. I certainly commend your spirit and this is the 
sort of spirit we ought to have in all these agencies. This is the sort of 
thing I think can do a great deal to remove the backlogs, and I have 
been one of those who felt that the backlogs of these cases have been 
in part responsible for ex parte influence. 

Mr. GiLtLiLLanp. It works both ways. 

Senator Carrotu. It is unfortunate that this has interfered with 
the morale of the agencies. 

I cannot agree with you, however, when you say that these agencies 
have been efficient. Yesterday we had all of the testimony all after- 
noon about a backlog of cases that has been building for 6 or 7 years, 
and no solution to it. 

My own opinion is it is because they will not follow the decision of 
the Supreme Court. Now, this is a question that has been discussed 
and written about year after year after year. 

I want to come back now to H.R. 12731. Distinguish for me again 
briefly between this bill and S. 2374. What is your real reason for 
objecting to S. 2374? 

Mr. GILLILLAND. I will pick up some for you here. 

Its definitions of course are not very good. One thing, it extends 
considerably the necessity for formal proceedings in an area that 
would be indigestible for our Board. 

Well, I think some of the things as I recall them that would be so 
embraced are things that would be virtually impossible to process 
through the formal hearing process. 

Senator Carroru. If I understand correctly, 2374 has been drafted, 
redrafted and redrafted again by this staff of this subcommittee with 
the view in mind that it would apply only to adversar a 

Mr. GmiLLaNnp. I think, though, they have extended them in ‘their 
definition of hearings on the record, or appear to in the bill, into.areas 
that are not presently included. 
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Senator CarroLy. Can you give me some example of that? 

Mr. GILLiLLAnp. Yes, I think I can. ; 

Senator Carroiy. Because we have no pride of authorship in S. 
2374. If the House bill is a better bill we will be glad to take it. 

Mr. GittitLaNp. I will pick it up from the testimony presented by 
the Board on this bill heretofore. t I 

Section 2 of S. 2374 provides that in proceedings which are subject 
of notice, and opportunity for hearing and required by law to be 
based upon a hearing record, the agency determination and decision 
shall be based solely and exclusively upon the issues, pleadings, evi- 
dence and contentions of record in the proceedings. 12 

It is further provided that such proceedings shall include adjudi- 
cations. 

This would have a far-reaching effect upon the Civil Aeronautics 
Board. Under the Administrative Procedure Act there is no require- 
ment that all adjudications must be made after notice and oppor- 
tunity for hearing. Only where the enabling statute requires cases 
of adjudication to be determined on the record after opportunity for 
hearing does the Administrative Procedure Act impose such require- 
ment. 

S. 2374 would require all adjudications to be made on the record 
after opportunity for hearing even though a hearing is not presently 
required by the Federal Aviation Act. This would mean that hun- 
dreds of proceedings involving Sections 101(3), 402, 409, 412, (416b) 
and 1108(b) of the act would have to be based on a record after op- 
portunity for hearing. 

Senator Carrot. Can you give me some cases as specific illustra- 
tions and examples, what you would call adjudicatory cases which 
do not have to be on the record ? 

Mr. GiLuitianp. In the areas of trans-Atlantic and foreign off- 
route charters and foreign aircraft in air permits alone, the Board 
handles approximately 700 applications a year. A requirement that 
these nonhearing adjudications be decided only after notice and hear- 
ing upon the basis of a record would necessitate a considerable num- 
ber of additional personnel and would seriously and needlessly delay 
Board action. 

Senator Carroty. Did you hear the question of Dean Landis this 
morning of Mr. Hector on this qaesticin' 

Mr. GIiLILLANp. Yes, I did. 

Senator Carrot. Do you think it would be better to have a record ? 

As I understand it, you make a policy decision which is submitted 
to the President in the field to which you have just referred, and 
there is no record ? 

Mr. GriuiniAnp. These are not that type of case. These are off- 
route charters and foreign aircraft permits alone. They are a matter 
of a nominal application for authority for flight, and do not involve 
the establishment of routes. 

Senator Carrot. Why would this be an adversary proceeding, the 
one that you have just indicated? 

Mr. Gituitianp. Well, I take it that they are adjudications of sorts. 

Senator Carroit. Maybe an adjudication, but is it in the nature 
of an adversary ? 


Mr. Giuuitianp. I would say not in the ordinary sense. 
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Senator Carroiu. In that event it would not be covered by S. 2374, 
would it? 

Mr. GititiiaNnp. The language of the section appears to cover all 
adjudications in terms. 

Senator Carrouiu. Let’s put the question a little differently. 

H.R. 12731 

Mr. GituiLLaNp. Right. 

Senator Carrotut. The purpose of this is to help you out. 

Mr. Gruti.anp. I understand. 

Senator Carrotu. Not to put you in a straitjacket. 

But do you have some adversary cases that do not have to be on 
the record? And if so, give us some specific illustrations, examples. 

Mr. Gituitianp. I don’t know that 1 would be prepared to do that 
right now that are adversary. 

Senator Carroiu. Let’s put the question differently. 

Do you think that any adversary proceeding ought not to be on 
the record? 

Mr. Guttitnanp. I think that is a little broader than I would want 
to give you a direct answer on. I can’t think of an example right 
now. 

Senator Carrotu. That is why I wonder why there is this great 
study about on the record, because this is the very purpose of S. 
2374. 

Now, do they have in mind some type of rulemaking? 

Mr. GituiLLANnpb. So far as I know, Mr. Chairman, the change in 
the language may have been inadvertent. I don’t know why it was 
done. 

Senator Carrotu. The courts I believe have ruled that in certain 
types of rulemaking, which is ordinarily not adjudicatory, the courts 
have ruled that nevertheless certain types of rulemaking are in the 
adversary classification. 

Mr. GituiLLanp. Are what, in the adversary ? 

Senator Carroti. Are in the adversary. 

Mr. Giuui.aNnp. Yes, I think that is true. 

Senator Carrott. Therefore, would this exclude that type of 
rulemaking ? 

I am referring to the bill, H.R. 12781. If we had some gage, some 
idea of what they are talking about, what type of case they sought 
to exclude, because our contention here and our testimony 

Mr. GinuittaNnpb. Frankly, I don’t know, Mr. Chairman, what that 
answer is. I know that there is a change in the language from the 
Administrative Procedure Act. Why they changed it I don’t know. 
But it would appear to reach out and include types of proceedings 
on which we do not now hold formal proceedings. 

Senator Carrott. We do not need to press this further at this 
time. 

Mr. Gruuittanp. Right. 

Senator Carrot. Because we can do this later. The staff can be 
in touch with your staff. 

Mr. Giiuiwanp. All right. 

Senator Carrot. Of course I am glad to have your strong 
statement. 

Mr. Gruuuitianp. Right. 
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Senator Carrot. As to how you feel about this ex parte influence. 
I had felt this way myself. 

Now if your bill will do it, if it will do what we seek to accomplish, 
that’s fine, because there is no doubt in anyone’s mind that there have 
been in many of the agencies some very unfortunate events, some 
of which have ended up in the courts, some of which have ended up 
in the court of appeals, some of which have ended up in the criminal 
courts. 

I think, as Senator Douglas mentioned on several occasions, and 
John Randall, past president of the American Bar Association, we 
have felt just as they have testified, and I have personally felt as you 
have stated today, that if we pass this statute, a criminal statute, it 
would certainly give the Commissioners, the staff, every individual a 
position that they can clearly sustain. 

Mr. GuuuitLaANb. That is right. 

Senator Carrot. And it would strengthen his hand. 

Mr. GuuiLLaNnp. Up to this point, so far as I know the Congress 
itself has not made a declaration of policy on this matter. I mean 
at least they haven’t done it by including it in the statute. 

I think if the Congress, or the people find out that the Congress, it- 
self does this, that it would be a tremendous help. Just the fact that 
it is done, let alone how it works out from the standpoint of enforce- 
ment, would be a tremendous help to the agencies. 

I would say—is it all right for me to go forward for just a moment? 

Senator Carroti. Oh, yes, please do. 

Mr. Grmim.anp. That there are some nominal things about the 
text of the bill that I have referred to, that is Mr. Harris’ bill, that 
I don’t entirely agree with. 

The thing that I am interested in here is the principle of the mat- 
ter. That is, what the exact language of the statute that would pro- 
vide criminal penalties may be is of secondary concern to me. 

There was one other thing about the bill that you referred to, the 
American Bar Association bill, however, that is not embraced in the 
Harris bill, that I think I should call attention to. And that was the 
one that referred to oral communications to Board members, and a 
requirement that they be placed upon the record. 

I think that from a practical standpoint that would not be work- 
able, because if a Board member were required immediately to place 
in the public file a statement as to exactly what was said, human error 
would inevitably—-well everybody is subject to human error, every- 
body is, and it would be rare that the Board member would be able to 

lace the exact statement on the record exactly as it was made. Then 
if notice were given to the people concerned as to what it constituted, 
there would be a dispute as to its exact nature, and it would bring a 
collateral matter in that would tend to discredit the Board member 
and wouldn’t be workable. That is not present in the Harris bill and 
I don’t think it should be. 

Senator Carroiy. Let me ask what would be the nature of an ex 
parte influence that would suffer a criminal penalty? What kind of 
an ex parte influence ? 

Mr. Gruianp. I think perhaps that the language of the pro- 
posed statute, would be best to consult on that. 
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Senator Carrot. That is where ex parte influence manifests it- 
self, is it not, by oral conversation ¢ 

Mr. GitumLaNnp. Oh, you mean the ones that would be prohibited. 
These would be oral or, written communications. 

Senator Carroty. Are you sure? 

Mr. GruLittaNp. Well, any communication, oral or written, is pro- 
hibited by the statute. All I am getting at is the requirement that 
the Board member place it of record if it is oral. 

Senator Carrott. My point is this: That if I understand section 7 
on page 7, I am reading section 7—A : 

In the case of any “on-the-record proceedings” before any agency, in order 
to satisfy the requirements of basic fairness in connection with such proceed- 
ings—1, except in circumstances authorized by law, no party to such proceeding 
or persons acting on behalf of such party shall communicate ex parte— 
et cetera, et cetera. 

Mr. GiuntLanp. Right. 

Senator Carro.tu. This is limited then to parties. What about a 
telephone call coming from the White House? 

What about a telephone tall coming from a Senator, oral conversa- 
tion, when the case is at issue ? 

That would not be a violation of H.R. 12731 and this we are seeking 
to exclude under S. 2374. 

Mr. GituILLanp. I believe it is covered in this statute. I can’t at the 
moment point to the exact language, but I think that is covered. 

Senator Carro.ti. We will discuss that later. 

Mr. Giiuiianp. All right. 

Senator Carroti. But you see the purpose of S. 2374. The purpose 
of that was to prevent any type communication from any person, 
either from the executive branch or from the litigant or his counsel or 
any Member of Congress when a case is in issue, an adversary case. 
It seems to me that the criticism that has been directed was not at 
some written ex parte activity but at what was done secretly, clandes- 
tinely, orally, at cocktail parties or by telephone conversation. This 
is the substance of the testimony that we had. 

Mr. GiLuiLaAnp. I think, Mr. Chairman, this bill does that. 

The thing that I was referring to, the part of 2374 that I didn’t 
think was practicable, doesn’t go to whether it is a violation or not. It 
goes to whether or not it shall be made a matter of record. 

The section involved is section 4 of S. 2374, which provides: 

After proceedings subject to section 2(a) of this act have been noticed for 
hearing, if any such interview, argument, or communication contrary to section 
3 is received by an agency member or hearing officer, he shall promptly make the 
communication if written, or a true summary if oral, together with a statement 
of the circumstances, a matter of record in the public file of the agency with 
notice thereof to all parties. 

Now I don’t believe the Harris bill requires that the communication 
if oral be made a part of the public record, and in that regard I think 
the Harris bill is correct, because I think it would be rare that I could, 
if somebody had made that kind of an approach, be sure that when I 
placed it of record I placed it of record in exactly the form that I 
received it, because people’s recollections of those things differ. 

Now, if I do that, if I do do it, even with my best efforts, then there 
would be an issue as to whether or not I had done it correctly, and I 
think that it might be refuted or disputed by the other party to the 
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interview, and there would be a collateral matter come in that I think 
would be injurious. That still doesn’t prevent the person from being 
subject to punishment for having done it. It merely goes to the ques- 
tion of placing it in the public file. 

Senator Carrotu. The difficulty of course is in criminal prosecu- 
tions, and this is the objection of the Attorney General, that in this 
case, referring to S. 2374, it would be very difficult to prosecute. 
Therefore, what we try to do is draft and redraft legislation, not think- 
ing in terms of prosecution, but to try to prevent oral communication. 

Mr. Gituitianp. That is right. 

Senator Carrot. But to put the responsibility upon the person re- 
ceiving the oral communication to put it in the record, to give some 
notice to the adversary party, we thought that this would protect the 
commissioner. 

We thought that this would also serve as a warning to people on the 
outside that if they make calls they are going to be recorded, and they 
may have criminal implications to them. 

Mr. Guuizianp. Right. 

Senator Carroiu. It would seem to me—that is why I asked if you 
think that this bill covers oral communications. 

Mr. Gruuianp. I think it does. Iam sure it does. The only thing 
it doesn’t do is require that they be made a part of the public record, 
and with that I am in agreement. I don’t think they should. 

Senator Carroti. Counsel informs me that you may not have seen 
our redrafting of the other bill that we have revised. We will place 
that in your hands. 

Mr. GruuitLanp. Fine. It is the principle of this matter that I am 
interested in more than the exact language, however. 

Senator Carrott. We must be very careful, though, when we espouse 
a principle that we make it effective. In other words, if we leave the 
door open, as it were, to the very criticism that seems to be the heart of 
the criticisms that are directed against these ex parte communications, 
we haven’t accomplished very much. 

But basically we are not thinking of prosecutions. We are thinkin 
of trying to protect the Commission and the people who deal with 
it in good faith. 

Mr. Ginu1tLaNnp. That is right. 

Senator Carron. Its staff members and at the same time to serve 
notice and warning to all persons. 

Now let me ask one other question along this line. 

Do you think this is serious enough that you are testifying here 
today that we ought to adopt this type of legislation ? 

Mr. Grurirzanp. Yes, I do. 

Senator Carroitu. As I understand your remarks, you feel that if 
we do not pass this type of legislation, you may not really have a sig- 
nificant reduction in your backlog? 

Mr. Griritianp. No, I don’t say that, Mr. Chairman. 

famed Carro.u. I was under the impression that that is what you 
said. 

Mr. GitritLanp. No, I don’t say that. 

I think if the Congress wants to help us, that this particular step 


Tone be as fine a step and one that would bear fruit as anything you 
can do. 
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Senator Carrotu. You have heard the discussion this morning as to 
the structural changes that Mr. Hector wants to have us enact, the 
transfer of the quasi-legislative functions to the executive branch. 

Mr. GILLILLaANb. Yes. 

Senator Carrotu. And have special administrative tribunals. 

You are a former judge and you now have this experience in the 
CAB. Would this help eliminate backlogs? 

Would this help for a more efficient operation ? 

Mr. Giuituanp. In my judgment, Mr, Chairman, it would increase 
the backlogs and reduce efficiency. 

Senator Carrott. Why would it do that if you could transfer 50 
percent of your adversary cases to a special tribunal ? 

Mr. GitumLanp. I would say that you would lose whatever sense 
of urgency you had been able to inculcate if you divided this work up 
between different units of government. And just from the standpoint 
of orderliness or procedure, the Board itself will have more concern, 
more immediate and special concern I think, in disposing of a prob- 
lem that is related to other problems, and on which they depend and 
we have many situations of that kind. 

Senator Carrotu. Tell me about Mr. Hector’s observations. 

One of my own that I drew from his remarks, not that I drew but 
that I formed as he discussed it, suppose an independent agency kept 
its quasi-legislative function. You made policy. You did all these 
things that you would do as administrators. 

Mr. GILLILLAND. Yes. 

Senator Carrot. But there was created either more power in the 
hearing examiner, we increased his status, we increased the number or 
we set up a special tribunal that would take on a great deal of your 
workload. Would that not help expedite your work and still you 
could set policy, you could do the policy forming ? 

Mr. GrtuituaNnp. No, I think it would slow it down. 

Policy forming, or let’s say execution of the administrative func- 
tions of the Board may very well depend on the determination of a 
particular case, which, under Mr. Hector’s plan, would go outside the 
agency. I don’t know that the administrative court that would then 
take over the disposition of that case would have the same interest in 
its disposition. The agency might have to sit there and wait before it 
could go foward with many other matters, wait until that case was 
disposed of. Wedosome of that now, and maybe we wait on ourselves 
toomuch. I think we do sometimes. 

Senator Carrott. How many cases do you have in backlog now, 
adversary cases ¢ 

Mr. GittiLtaNnp. Adversary cases pending—it isn’t a great number. 
I think that there are 600 or 700 perhaps pending in the docket file 
with potential determinations required before hearing examiners. In 
fact, though, the number is deceptive because many of those cases are 
duplications or they are dockets that have been dropped off from con- 
solidations in other proceedings. Some of them have been filed by 
applicants who filed them rather like hedges against applications of 
other airlines and never had any very real intention to go forward 
with them. The number of those on file that will require processing 
by the examiners is not as great as that. I can’t tell you what it is. 

I know this: that recently a check was made by our routes group 
and by the examiners themselves to determine the number of dockets 
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that were 2 years old. I think that was done in March. They found 
about 150, and found also by examining the dockets that nearly all 
of them were hollow and could be disposed of in one way or another, 
but represented very little workload. 

To place it in terms of the workload is hard to do for that reason. 
It is a good deal like you find with the docket of a court. The judges 
are frequently concerned about pruning out cases and throwing them 
out. I have done a good deal of that myself. But you never can be 
sure from the number of cases on file how many there actually will 
be for trial. 

I would certainly say that our backlog of cases pending has been 
gery exaggerated. I don’t say that it is good, but it is far from 

ad. 

Senator Carroiy. I observe here in this survey of the CAB, they 
have an analysis of backlog dockets. 

Mr. GruiiLanp. That is right, and they have been fooled by this 
very thing that I have been speaking about. 

Senator Carroty. They indicate here from the route certificates, 
the form permits and the rates and the interlocking relationships, ac- 
quisitions, control and merger, exemptions, chan in the service 
pattern, and all others, as a total they give about 1,527. 

Mr. GiuuitLanp. That is right. That includes many proceedin 
though that would not go before the examiners, not formal proceed- 
ings. 

Senator Carrot. Not adversary proceedings ? 

Mr. Grunmanp. That is right. 

Senator Carroui. You estimate there are about 600 or 700? 

Mr. Gruumianp. Yes. I think I also ought to mention that one 
docket does not represent one case, that when a case is brought along 
for disposition, that it will involve ordinarily a consolidation of from 
about a dozen to about 50 dockets. . It also sometimes provokes and gen- 
erally does provoke the filing of other dockets that are brought into 
association with it, and causes some of these shellouts that I speak 
about that then become idle dockets that nobody ever intends to go 
forward with but just lie there. I think we have dismissed a great 
many. Maybe, Mr. McKinsey or his group can take a little credit for 
that, that when we came along with these figures we realized that 
perhaps we ought to at least try to make our statistics a little more 
realistic than they were, because they don’t represent, the figures he 
cites don’t represent, actual workload. 

Senator Carrotu. Mr. Durfee, the former Chairman, your predeces- 
sor stated to us last November with reference to the docket and the 
backlog : 


I would say we are falling behind, Mr. Chairman, and I am very much 
concerned about it. 

Of course he does, however, point out, in fairness to his testimony: 

But I think basically that is due, the first cause I wish to point out is the 
tremendous expansion in the caseload which the Board is meeting every day. 

Now with this expansion which is going to increase rather than 
diminish 

Mr. GmuiLtLanp. Mr. Chairman, I want to say on this point, I have 
great admiration for my predecessor, but I don’t agree with him. 
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Senator Carrot. You mean you do not agree with him about the 
workload increasing ? 

Mr. Gmuuittanp. That is right. I think the workload is increasing, 
but not the backlog. The workload increases because of the increas- 
ing complexity of the problems we have to deal with. But this Board 
is not inefficient, and it is handling its workload in good shape. I 
don’t mean by that that we shouldn’t seek other improvements and 
continue to do that as assiduously as we can. But I not only say that 
I think it is in pretty good shape and is efficient right now, but the 
more I have explored it the more I have concluded that it was pretty 
efficient when Jim Durfee was Chairman too, even though he said 
otherwise. 

Senator Carrott. Do you think that your backlog, that you are 
making progress with it ? 

Mr. GituiLLanp. Yes, I certainly do think so. 

Senator Carroity. Can you give us a breakdown about your backlog? 

Iam talking now about your active cases. 

Mr. GruuitLanp. All right. 

Senator Carrot. How many cases you have got, how long have 
they been pending. 

Mr. Gruuitianp. I can do that, but again, Mr. Chairman, if I do 
it will be deceptive for the reasons I have pointed out. That is, you 
just can’t take a docket and say it represents any work at all because 
it is a docket and because there is a file number. So it merely is a 
matter of opinion of what it comes to. But I have explored this some, 
and in conversations with the people that have control of that work, 
and while I wish it were in a better posture than it is, I am not a bit 
discouraged about it. 

Senator Carrot. But it would seem to me it would be not too diffi- 
cult for you to take cases that have been pending a year to see whether 
there has been any progress on it. 

Mr. GitumLanp. That is right. 

Senator Carroti. And a case that has been pending for 2 years or 
3 years—can you tell me how long some of these cases have been pend- 
ing before you ? 

Mr. Grttiianp. Yes, I think I have got a little memorandum on 
that. 

Senator Carroty. You can just put that in the record at this point. 

Mr. GituiLLANnp. Let me see if I can find it. I think I have got one 
here that touches on it. 

This is marked up a bit for my own convenience, Mr. Chairman, 
but this is a memorandum on analysis of the routes backlog dated 

November 7, 1960, and I will be glad to place it in the record. I 
rather hope if it is typed in that whoever does it will disregard my 
pencil marks. 

(The memorandum referred to follows :) 

Civ AERONAUTICS Boarp, 


DrrecTor, BUREAU OF AIR OPERATIONS, 
November 7, 1960. 


To: Director, Bureau of Air Operations. 
From: Chief, Routes Division. 
Subject : Analysis of routes backlog. 


Further analysis of the backlog of pending route cases reveals that the ap- 
plications filed prior to March 1958, may be divided among the categories set forth 


below: 
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The applications filed up to March 1958 on the pending routes backlog are con- 
tained in 158 dockets. Of these about 98 have been analyzed. Eighty-six are 
included in the four categories listed below. Of the others, several listed have 
already been dismissed. As to two it is recommended that they be held in abey- 
ance pending decision of a court appeal, or pending a final order in a case now 
before the Board for decision; and as to the few remaining recommendation is 
withheld pending further consideration. 

1. Twenty-eight applications may be dismissed by summary order of the Board. 
Of this number 20 draft orders were submitted with our memorandum of October 
28, 1960. The remaining eight, tentatively placed in this category, are a few 
which possibly may be handled by a letter from the Chief Examiner, plus a few 
which are presenting problems which must be resolved before final determination 
is made as to the action to be taken. 

2. The second category consists of 36 applications which are tentatively placed 
in a “no action” group. Because of potential competitive implications many of 
these would probably result in large proceedings which should be heard when 
they may conveniently be handled on the Board’s regular calendar. 

3. The third category consists of 13 applications which may be quickly disposed 
of by summary hearings. This group contains applications by cities for service, 
or by carriers for limited relief, none of which, apparently, have competitive im- 
plications which would involve interventions or the filing of defensive applica- 
tions. It is with reference to this group that the suggestion has been made that 
an examiner and counsel for the Bureau “ride circuit” on a group of these cases 
consecutively and conveniently set for hearing. 

4. The fourth category consists of a group of nine applications which do not 
quite fall into the first category, but which could, it is believed, be quickly dis- 
posed of by a series of orders to show cause why the applications should not be 
dismissed. It is believed that such an order would result in the dismissal of 
many of this group. 


JOHN W. DREGGE. 


Mr. GriLiuanp. I perhaps can give you an example of something 
that would be included in the McKinsey report as indicating a back- 
log. One of the apparent backlogs, and it is a backlog and a serious 
problem of the Board, is in the field of what we call 412 agreements 
that may have all sorts of characteristics and embrace problems of 
sections 408 and 409 and elsewere. 

Now we have a considerable backlog in that area, and one way that 
it can be disposed of more expeditiously is by requiring more detail 
in the applications or in the information required of the people who 
file them. They don’t always require prior Board approval. We do 
have a statutory duty to scrutinize them, and we are making I think 
substantial steps in that direction right now. 

However, the plan has one disadvantage and that is, on some of the 
simpler types of agreements it is almost unfair to require the detailed 
information that will facilitate our disposition of the important ones. 
So it is a little hard, in that if you don’t require the full information 
from all of them, why it might even constitute an indication of pre- 
judgment. And that matter of categorization is difficult. 

But our folks who are working on that are making progress. - In 
that particular area we perhaps need a few more people, and able 
people. But it isn’t a problem that we can’t digest within the present 
statute and that we can’t digest within the present rules of the Board. 
It is a problem for us, and I think we can do it and tackle it and get 
of it and the people in immediate charge of it are doing precisely 
that. 

Senator Carrott. What about the criticism of Mr. Hector and, as 
I recall, on some occasions the bar generally, that the Commissioners 
do not have time in major cases to read the record? If I recall cor- 
rectly the statement of Mr. Hector, you discuss the case and fix policy 
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and then ask the opinion writers to write an opinion, although there 
may have been no reference to the record at all. 

Mr. GILLitLanp. Well, I don’t know how deeply I should penetrate 
into discussions that transpire in the Board room. 

I will say that the opinions are written by opinion writers. I wish 
they were not. I would like it better if the Board members wrote the 
opinions, although some of these cases are so tremendously intricate 
that it would take a Board member out of business for a year maybe 
if he had to write one of them. But I will certainly say this: that 
so far as I know, the briefs are all carefully read by the Board, and 
certainly our discussions in the Board room on the problems presented 
are long and most thorough, and the results certainly on these cases 
represent the views of the Board after careful consideration on all of 
the details. 

Now I haven’t had any experience in sitting on a court that had 
more than one judge, where I had to settle the language of an opinion 
with somebody else. I think probably the opinions that are issued by 
the Board might not always reflect the reasons of each member as to 
every single bit of detail or the view that each member possesses that 
led him to reach each particular result. But I assume that same thing 
would be true with a court where you have five or six judges that 
have to reach a decision. Sometimes you have specially concurring 
opinions and things of that sort. That would be hard to do where you 
might have a thousand factual determinations to make in the case. 

I will say this, too: that there isn’t any backlog at the Board level 
in this Board right now. There isn’t any backlog of work. Our work 
is current. 

Senator Carrotu. You have heard the testimony of Mr. Hector this 
morning on the memorandum which he sent to the President, and 
it seemed to me he gave—I am not passing on the validity of what 
he said, but certainly it was a very provocative statement. 

Do you disagree with this statement? 

Mr. Gituitanp. I think that Mr. Hector had a very fine paper. I 
think he has pointed to a lot of things that need attention. I don’t 
think he has come up with the answers. 

Senator CaRROLL. he your only answer—do you have any other posi- 
tive programs other than passing this statute on ex parte influence? 

Do you think that is all you need at the CAB? 

Mr. GiLuiLLaANnb. As I suggested, we have a legislative program, and 
I have referred to four specific pieces of legislation here. I think 
perhaps one of them that would facilitate the work of the Board par- 
ticularly would be the authority to impose civil penalties. 

We have a compliance, an enforcement unit at the Board, and I 
think it is played horse with quite a little bit by the industry because 
of the protracted procedures that we have to go through, first the 
cease and desist orders and then through the courts, to bring about 
enforcement. By the time that a case is finally disposed of im the 
court and the violator has come down to the end of the legal row, he 
has figured out some other way to evade the law. Our methods of 
asserting ourselves are not adequate. If we had the power to impose 
some civil penalties that could be collected in the courts or something 
of that kind, it would have a salutary influence. 
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Another one, of course, is the question of representation by our own 
counsel. 

The section 416(b) of the statute, what we talk about as the exemp- 
tion power, is a statute that gives us lots of trouble and requires clari- 
fication. There are a number of things of that kind where statutory 
changes could and I think should be made, and we will continue to 
come forward with suggestions. 

But primarily, I think as far as the efficiency of the agency is con- 
cerned that we have got tools right now, that most of them are prett 
good tools, and what we need to do is to attack our problems with 
those tools with all of the energy that we can. And I think that we 
ean do a whole lot with them. 

What you can do with the passage of such a statute as this I think 
is to help us achieve the sort of pride and spirit of will to do within 
the agency that makes it possible for us to do it. 

With regard to my own particular view, as to what otherwise would 
most facilitate the work of the agency, and I think perhaps this lies 
with us more than anywhere else, and I think I can say this now in 
view of the fact that I am quite sure my days as Chairman of this 
agency are numbered, I would like to talk about the duties of the 
Chairman for just a moment. 

I think sometimes that the agency spends too much time, that is 
the Board itself, with matters that are administrative. I don’t know 
about the other agencies, but I think perhaps they do too. I think 
some of the things that Mr. Hector would like to reach in the way 
of administration, administrative expedition, could be reached if the 
chairmanship of the agency were thought of a little differently than 
it generally is now, and that purely adintiiaehative duties should be 
thought of as the prerogative of the Chairman and not of the Board, 
and that the Board shouldn’t concern itself with them. 

A strong Chairman who would go ahead and look after the admin- 
istrative matters of the Board with confidence could save the Board 
a great deal of time that they could then spend on the better disposition 
of the substantive problems. 

Furthermore, I think he can do them better if he does them as an 
individual than five people can do. I don’t think good administra- 
tion lies in five peopie ordinarily. That it is the only other matter 
that I know of that I would regard as of equivalent importance to the 
one that I have suggested to the committee. 

Now I think the disposition of that problem probably lies within 
the Board itself. I wouldn’t want any inference to be drawn that I 
have had anything but the very finest cooperation from my fellow 
Board members. They are grand able people. It isa pleasure to work 
with them. But nevertheless, because the precedent was the other 
way, I have felt that I should take lots of matters up with them that I 
actually believe would be better disposed of and better handled by the 
Chairman himself. 

So as I see it, it is the duty of the Board to make policy. It is the 
duty of the Chairman through the staff to carry out that policy, and 
if those two concepts can be taken in that form, it would expedite the 
work of the agencies tremendously. That would be the second step. 

Senator Carroiu. I thank you. 

Dean Landis, do you care to ask some questions at this point? 
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I have taken up until 4 o’clock and I will ask that my office be called. 
Tell them I will be in there shortly. It is very important that we get 
this into the record. 

Mr. Lanopis. I was interested in one matter in your memorandum 
where you speak about looking forward to an amendment dealing with 
the Ashbacher doctrine. 

Mr, GruuiLLanp, Yes. 

Mr. Lanois. Isn’t that a very important piece of legislation to deal 
with that problem ? 

Mr. GiuitiAnpd. Ithinkso. That isright. 

Mr. Lanpis. The theory there I suppose is to get away from the 
great number of interventions that now occur in many of these cases, 
is that so? 

Mr. Guimianp. And appeals before the case is disposed of that 
tend to slow down its eventual disposition. 

Mr. Lanpis. Have you a draft of that ? 

Mr. Newmann. No, sir; but we have a statement of purpose and 
need which we can supply for you. 

Mr. Lanpis. Could you let me take a look at it? I would be very 
interested in that. 

Mr. NewMann. I will be glad to, sir. 

Mr. Lanois. With regard to your backlog that you were talking 
about, I quite agree with you that you can’t determine the size of that 
backlog by counting the number of cases on the docket. 

Mr. Guutitnanpb. That is right. 

Mr. Lanois. For example, I think you have a great many applica- 
tions on your docket for helicopter operations in various cities. 

Mr. GruuiLaNnp. That is right, about 75 or 80 of them. 

Mr. Lanois. And the Board I think has taken the position that it 
just won’t consider those until the data from the New York, Chicago, 
and Los Angeles operations are capable of better analysis than they 
are at the present time. 

That is your position ? 

Mr. GILLILLAND. That is correct. 

Mr. Lanpis. So you just put those in a drawer for the time being? 

Mr. Giuitianp. Right. 

Mr. Lanpis. On the other hand, if you will forgive me, I want to be 
quite frank on this, I get criticism of certain delays on the part of the 

Board. Of course the passenger fare problem is one of the outstand- 
ing ones, but let’s not go into that. 

But with regard to a number of these feeder cases, applications have 
been made to make their certificates permanent, and those applica- 
tions have been delayed for 4 or 5 years, and I think it is becoming 
a rather serious problem in certain situations. A number of these 
feeder lines are changing from the old DC-3 to the F-27’s and the 
540’s, and that of course means a major investment on their part. 

Now, the difficulties of financing a change of that nature, when the 
certificate has not been made permanent but still is up in the air, I 
think is raising a rather serious problem in that field. 

Have you touched that problem at all? 

Mr. GuLILLanp. I won’t comment any more than to say I think 
you are absolutely correct on the point, that that is the case. 
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Now I do think that we still haven’t gotten down to an adequate 
final solution or a final definition of the proper status of what you 
speak of as the feeder lines. We haven’t done that yet. I think it is 
one of the toughest things that we have got in front of the Board and 
that we have got to do it and we ought to do it soon, as soon as we can. 
I think when we get that done, then the problem that ~— speak of 
can be disposed of. But you are or correct, it affects the sta- 
bility of these lines, and you can have similar problems with reference 
to the big ones. It affects their credit, their ability to borrow money. 
That all comes around and affects the fare structure and the tariff 
structure. It affects the convenience of the traveling public. 

Mr. Lanois. I think it is a real problem, because the financial sta- 
bility 

Mr. GrmurmLanp. Yes, it is. 

Mr. Lanois. The financial stability of the cargo carriers who are 
partly in that same situation is in a rather crucial stage at the moment. 

Mr. GiLuitLanp. Right. 

Mr. Lanois. Because there again the hope in the field of air cargo 
isthe jet. That would reduce the tonnage mile cost. 

Mr. GiLLiLLanp. Very strongly. 

Mr. Lanpis. And thereby make a field for air eargo which is not in 
existence, but to finance the operations of jets is quite a problem at a 
cost of $5 million as against the $1.5 million or $2 million of the other 
planes. 

Mr. Grutinuanp. Right. 

Mr. Lanois. I think the criticism lies in the fact that the policy in 
these fields has not yet been determined by the Board. Once you 
determine that policy you can dispose of these cases very easily, I 
should gather. 

Mr. Giurtanp. That would be the way I would regard it. The 
final policy determination has not been made, and we definitely need 
to work in that direction. 

One of the things that this McKinsey report that has been spoken 
of recommends is a planning staff. Now we had begun to work in 
that direction before, I believe, the McKinsey people arrived at the 
office. I am not sure. At least it was about contemporaneous, and 
we have that sort of thing under way now, and that is a high-level 
staff, people with as much ability as we can put in it who will try to 
think things like that through to advise the Board and cause us to 
focus on it and get them disposed of. But that is a most difficult 
problem. 

Mr. Lanois. I agree with you on that, that it is a difficult problem. 

Mr. GILLitLanp. Yes. 

Mr. Lanois. It is not capable of solution, and each move that I think 
you make in the direction of fostering a planning staff of that nature 
which would plan or shape policy with regard to the function of the 
feeder lines, the function of the cargo carriers and so on into the 
future. 

Mr. Gruuuitianp. That is right. 

Mr. Lanpis. Where do you think the workload of say the next 4 or 
5 years is going to concentrate so far as the Board is concerned ? 

Mr. GrixiLLaNnpb. Well, you suggested one thing, the developing 
cargo potential is certainly one of the big things, and the other one, 
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another one of the big ones is to get definition on this problem of local 
service lines. Those are two right there that I would say were major. 

Mr. Lanois. Then don’t you also foresee that in a sense you have 
to rewrite the route map of this country and really of the world be- 
cause of the advent of the jet ? 

In a sense we have to do that. 

Mr. GituiLLanp. I should say you have touched on a very great 
problem. 

Of course you are aware of the limitations that we have on authority 
in that regard, but it is certainly one that we have got to do the best 
we can with. It may be that some statutory changes will be required. 

There have been some rather favorable recent court decisions on 
that point. And I would say it is one that we have attacked also. We 
have got a memorandum from the Board in the hands of the planning 
staff on that exact problem now. 

Mr. Lanois. Then you are looking forward in about 10 years to 
rewriting it again when the commercial version of the B—50 comes in? 

Mr. GuuitLanp. That may very well be. 

Mr. Lanois. Taking these problems that I talk about there, they 
are not capable of adjudication, I mean of determination necessarily 
by sporadic adjudications ? 

Mr. Guurtianp. That is right. 

Mr. Lanois. You have to do some planning ? 

Mr. GituiLLAnd. That is right. 

Mr. Lanpis. In order to dispose of the cases that are pressing on 

ou? 
. Mr. GrLuinianp. Yes. 

Mr. Lanpis. Now, do you believe that the formulation of that polic 
is more adequately done if it were done by say an executive brag 
of the Government or whether you as a Commission should change it? 

Mr. Gutuittanp. I think it might just as well be done by a commis- 
sion. 

The difficulty with a commission, of course, is that it is hard to 
escape becoming so obsessed with the pressure of day-to-day problems, 
that is these decisions that come before us, digesting the enormous 
briefs and getting our heads around the matters that come to us for- 
mally: to escape a loss of objectivty. Now that is one of the reasons 
for the planning staff, so that we have a group that doesn’t face that 

roblem, and that have enough ability and enough energy to see to 
it that the Board does focus on them, as they come along. 

If the matters were put in the executive branch, and I don’t have 
fear of its being put in the executive branch, I don’t know how much 
continuity you can atain in the executive branch to focus on it. 

Now certainly things of that sort. do go on in the executive branch 
now, and how they compare really or how they would compare with 
the way I suggest doing it in the commissions I don’t know. But I 
think there is a great deal of continuity in the boards and commissions 
in planning at progress. Whether that could be attained with the 
constant political changes in the executive branch I don’t know. I 
think it is all right where it is myself. 

Mr. Lanois. Now let me ask you one other thing that I would like 
your judgment and opinion on. 

63196—61——18 
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As you know, air service is just one phase, one facet of the entire 
transportation picture, and its impact on other aspects of transporta- 
tion like rail and bus of course is noticed and is growing more notice- 
able each day as the aitplane develops to be a more flexible instrument 
of transportation. Now a national transportation policy can’t simply 
concern itself with one facet of transportation. It should sort of 
try and integrate all other facets as well. 

Mr. GILLiLLanp. Right. 

Mr. Lanois. Now, is there any mechanism at all which really con- 
cerns itself with integrating the work we will say of the Civil Aero- 
nautics Board, the LCC, both on the truck and the bus side. The Army 
and the Navy have a great deal to do with this problem. The Bureau 
of Roads does. 

Mr. GrLitLanp. Right. 

Mr. Lanois. Is there any mechanism developing now that tries to 
integrate these things? 

I mean there was nothing in my day. I don’t believe I ever talked 
with the Interstate Commerce Commission officially on their problems 
to see how they impinged on ours. 

Mr. GItLiLLANnp. I don’t know that there is anything that I would 
regard as approaching the adequate in the matter. I can recall one 
day in the Board room we had a problem raised by somebody on the 
staff that also affected the Interstate Commerce Commission. It was 
a staff level matter, and I asked this chap whether or not he consulted 
his counterpart at the Interstate Commerce Commission about it and 
he said “No.” I asked him if he didn’t have a telephone and I guess 
maybe he got the idea. 

I don’t think there is anywhere near enough liaison between the 
different units concerned with transportation at the present time. 
I have been bothered with the thought of combining the responsibility. 
Maybe there is an answer to it, but I would fear that the particular 
habit of mind, of the person in charge, if the matters were consoli- 
dated actually and officially, would tend to prevail to the detriment 
of other facets of transportation. But I think there needs to be a 
lot better coordination, coordinated planning. 

Some of this of course no doubt goes on at the Department of Com- 
merce at the present time, but I think perhaps there should be more. 


Mr. Lanpis. You would be happy if there were some greater degree 
of coordination ? 


Mr. GitLitLanp. Precisely. 

Mr. Lanois. Not necessarily interfering with those functions where 
you are supposed to be independent ? 

Mr. Gituittanp. That is right. 

Mr. Lanois. But that you would have a broader background and 
a broad knowledge in which to shape some of these important policy 
decisions that we were taiking about a little while ago? 

Mr. GrtuiLuanp. Yes, I would. 

Mr. Lanois. Thank you very much. 

Mr. Grutitianp. Thank you. ' 

Senator Carroty. Well, I thank you very much. We will be in 
touch with you from time to time on some of these bills. 

Mr. Grutitzanp. Thank you. 

Iam a little uncertain, Mr. Chairman. 
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Did you want us to submit a statistical table or something about 
our workload other than what I have covered ? 

Senator Carrotu. I think this will suffice for a moment. 

If we have additional information we can ask about these things. 
This is all voluntary. Your appearance here today is all voluntary 
and we appreciate your coming over. We thank you for a very strong 
and effective presentation. 

I want to say I agree with you wholeheartedly. The question is 
how do we reestablish the spirit and the morale of the people on 
the staff. I am not talking about your agency but throughout the 
Government. And I think if we approach this thing in a proper 
way—this is why this committee has never tried to function as an 
oversight committee. We have the authority under the resolution 
but we have not sought to do that because we think if there are basic 
defects, let’s bring them out. Let’s take a look at them, and I think 
by all of us working together we can accomplish something. 

We will talk to you later on. We will talk to your counsel with 


your permission to get the difference between S. 2374 and the House 
bill. 


Mr. Ginuitianp. Right. 

Senator Carrott. We will talk to you more about that. In the 
meantime I want you to give consideration, you and the members of 
the Commission, the Board itself, to the desirability of including oral 
communications, because I think this is the key to it. This other com- 
munication is not clear to me, other ex parte communication. 

Oh, I can see a group of people coming up in a hall or not really 
understanding what they ought todo. But from my own experience in 
these hearings and testimony, I think what we are striking at is oral 
communications. This is very important. You have attached im- 
portance to this field. 

Mr. GILLILLANbD. Right. 

You understand, Mr. Chairman, this bill does prohibit oral com- 
munications. 

Senator Carrotu. This is what I want to see. This is what we want 
to study. 

Mr. GiuiiiiaNp. Right. 

Senator Carroiu. It is our impression that it may not do this as 
fully as S. 2374; but, as I have said before, merely because the Ameri- 
can Bar Association presents it does not mean that we are going to 
accept it in toto. 

Mr. GituiLuanp. Surely. 

Senator Carrotu. I thank you very much and we will be in touch 
with you later. 

Mr. Gruum.anp. Thank you. 

(Prepared statement of Mr. Gillilland is as follows :) 


STATEMENT OF WHITNEY GILLILLAND, CHAIRMAN OF THE Civ AERONAUTICS BoaRD 


Mr. Chairman and members of the committee, I appreciate this opportunity to 
appear in connection with your study and investigation of administrative practice 
end procedure in the Federal regulatory agencies. 

Senator Carroll, the chairman of this committee, has pointed out that this is 
the first time in 13 years that the Senate has decided to look at the administra- 
tive agencies to determine how they are operating under the Administrative 
Procedure Act. The Board feels that it is timely and appropriate to explore this 
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basic and fundamental question which is of coneern not only to the agencies 
themselves but to the Congress as well. 

The task of regulation entrusted to the independent regulatory agencies is one 
of the most complex and difficult in any area of Government. In the case of the 
Board, its duties are performed under a broad congressional mandate to preserve 
the inherent advantages of air transportation; to provide competition to the 
extent necessary to assure a sound development of the national air transport 
system and the highest degree of safety in its operation ; to create sound economic 
conditions; to coordinate transportation by air carriers; to promote economical 
service at reasonable charges; and to promote, encourage, and develop civil 
aeronautics. 

It has not been easy to apply these factors in given situations which are di- 
verse, complicated, and sometimes seemingly irreconcilable. To accomplish this 
task, the Board acts primarily in a quasi-legislative capacity as an agency of the 
Congress, interpreting and applying the general.legislative standards and adapt- 
ing them to ever-changing circumstances and conditions. Although the Board 
has other definite adjudicatory responsibilities which are carried out under rigid 
procedures as required by law, its functions in this respect are not judicial in the 
strict sense, since they do not primarily involve the settlement of private contro- 
versies as such, but are in furtherance of the public interest under the broad 
policy objectives set forth in the Federal Aviation Act. 

It was because of this combination and blending of powers, duties, and responsi- 
bilities, deemed essential to effective regulation of air transportation but inappro- 
priate for vesting in either the executive or judicial branches of the Government, 
that the Congress followed the familiar pattern utilized with respect to other 
regulatory fields of creating an independent body with a system of checks and 
balances designed to provide necessary safeguards. 

Congress has retained control over the regulatory agencies through its powers 
to investigate, legislate, or revise governing standards; by its control over ap- 
propriations; and over the character and quality of the members through the 
requirement of Senate confirmation. The interests of the President and the 
executive branch of the Government are protected by the power of appointment ; 
by coordination of policy with the executive branch to the extent directed by 
the Congress; and, with respect to the substantive operations of the Board, by 
specific provisions in the statute such as the requirement for Presidential ap- 
proval of certificates and permits involving oversea and foreign air transporta- 
tion. The right to judicial review is provided in order to guard against actions 
beyond statutory authority or contrary to judicial standards of fairness in ad- 
ministration and procedure. 

It was in this way that Congress established governmental machinery of the 
type, character, and quality necessary for the protection of the public interest in 
the promotion, development, and regulation of air transportation. 

Inasmuch as the regulatory agencies are required to discharge several different 
types of functions, the members and employees of these agencies are required 
to behave on some occasions like judges, on other occasions like legislators, and 
still on other occasions like executives, administrators, and promoters of the 
industries which they are called upon to regulate. 

It has recently been suggested that no single agency can act effectively as a 
court, as a legislative body, and as an executive. Those who advanced such a 
view recommend that the regulatory agencies be abolished altogether and that 
their different functions be divided among existing or newly created executive 
departments and specialized administrative courts. 

I believe that time and experience have established the basic soundness of the 
regulatory system. In our testimony before this committee last year, it was 
shown that in 20 years under this regulatory pattern, the air transportation sys- 
tem of the United States has achieved a growth, state of development, and degree 
of financial stability unparalleled in transportation history. Air transportation 
has progressed in a relatively short period of time from a small industry in a 
precarious financial position to the point where it is a vital factor in the overall 
economy and defense of this Nation. As a matter of fact, the Board’s regulatory 
policies, procedures, and techniques, both economic and safety, have served as 
models for international civil aviation throughout much of the world. 

This is not to say that there is no room for improvement. No scheme of Gov- 
ernment operations, whether within the regulatory agencies or the judicial or 
executive branches of the Government, is perfect or above constructive criticism, 

One of the most difficult problems is delay. The axiom applicable to the courts, 
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“justice delayed is justice denied,” is equally applicable to the regulatory agen- 
cies. Ways and means must always be sought to expedite the handling of the 
workload. 

We are all familiar with the difficulties being experienced by the judiciary 
resulting from its inability to meet an ever-increasing backlog and to reduce the 
time necessary to process litigated cases. One of the reasons for this problem, 
which is not dissimilar to that experienced by the agencies, is that the increase 
in workload, particularly in terms of the number, magnitude, scope, and com- 
plexity of matters and cases, has accelerated out of all proportion to the increase 
in available resources. No one, of course, reasons from the existence of this 
difficulty to the conclusion that the judicial system is a failure. The vitally 
important and essential point is that where specific deficiencies exist, they must 
be sought out and accorded specific treatment. 

The problem of determining how to reap the benefits of expedition and exper- 
tise, while still retaining the basic concepts of fair play, has been with us for a 
good many years. After many years of study, Congress passed the Administra- 
tive Procedure Act in 1946. It is fair to say that during the period of approxi- 
mately 14 years this act has been in existence, the principles of basic fairness for 
all concerned with the administrative process have been well preserved. 

The Board is concerned over the apparently growing overemphasis on the “due 
process” aspect of administrative procedure rather than efficiency per se. 

In its testimony before this committee last year, the American Bar Association 
conceded that legislation on this subject is difficult becaues the administrative 
agencies have been granted mixed functions—executive, legislative, and judicial. 
The ABA statement showed a thorough understanding of this problem, but 
unfortnuately, the legislative proposals would appear to aggravate instead of 
resolve it. I would like to quote from ABA’s testimony : 

“Legislation on this subject is difficult because the agencies have been granted 
mixed functions, executive, legislative and judicial. Improper ex parte activity 
is traditionally applicable to courtlike proceeding and 8S. 2374 is intended to apply 
only to those agency proceedings which are judicial or adversary in character. 
We do not believe that the ex parte prohibitions should apply to merely admin- 
istrative activities of an agency or to those activities which are purely legislative 
in character and form. We do not believe these agencies should be placed out 
of bounds to a citizen in the proper and nermal conduct of Government business. 
This would be the equivalent of prohibiting a citizen from contacting Members 
of Congress with respect to legislation. While there may be a need for some 
regulation of such activities, this, in our judgment, is a separate subject from the 
ex parte influence problem in agency hearing proceedings. We are therefore 
confronted with this difficulty, that conduct, which is entirely proper and per- 
missible in the context of executive or legislative type functions, is quite improper 
and corrupt where the agency function is courtlike in character. The difficulty 
is accentuated in utility-type regulation where the utilities continually have all 
three categories of activities pending before a single agency. We are confident 
these difficulties can be overcome. We do not wisb to abridge a citizen’s right 
to petition the Government, which of course includes the Government agencies.” 

I am in full accord with these views, and I should point out that the Board’s 
Principles of Practice were designed specifically to protect the type of cases 
referred to. But bills, such as S. 1070 and S. 2374, sponsored by the ABA, go 
much further than protecting the integrity of cases quasi-judicial in nature. 
The House Subcommittee on Legislative Oversight in its report on H.R. 12731, a 
bill to create.an Independent Regulatory Agencies Act, recognized this fact when 
it stated: 

“The committee appreciates that each of the agencies to which this legislation 
applies discharges not only ‘quasi-judicial’ but also ‘quasi-legislative’ and admin- 
istrative responsibilities.. Therefore, it would be unwise to enact. legislation 
which might in effect. put these agencies in a straitjacket.” 

This is a basie concept which must be kept in mind if the regulatory agencies 
are going to do the job they were created to do. 

The importance of safeguarding the integrity of Board proceedings and the 
prohibition of improper ex parte communications ean scarcely be overempha- 
sized. On the other hand, no one will. contend that all ex parte communica- 
tions are improper. It is important that language be clear and that exact 
indication be given as to where to draw the line. 

I think the Harris committee, after conducting extensive hearings over a 
period of some 2% years, is to be highly commended for its treatment of this 
problem in its report on H.R. 12731. One of the most important objectives is 
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to protect the integrity of “on the record” proceedings by imposing prohibitions 
against improper ex parte communications in those proceedings to which the 
bill would be applicable. 

H.R. 12731 defines an “on the record proceeding” as a case where “agency 
action is required by law or agency rule to be based on the record of an agency 
hearing.” Broadly speaking, these are proceedings (whether they constitute 
“adjudication” or “rulemaking” within the meaning of the Administrative Pro- 
cedure Act) which, because of the nature of the issues involved, have some or 
all of the essential elements of contested litigation. In its report on H.R. 
12731, the committee stressed the fact that the definition of “on the record 
proceeding” was written “with considerable care, after consideration of the 
provisions on this same subject contained in H.R. 4800 and H.R. 6774 (the 
latter bill being sponsored by the American Bar Association) and the provisions 
of the Administrative Procedure Act.” The committee report made it clear 
that neither H.R. 4800 nor H.R. 6774 solved satisfactorily the problem of de- 
vising language which, without being unduly complicated, would identify with 
sufficient certainty the proceedings to which the prohibitions against ex parte 
communications should be applicable. 

The committee felt that this difficult problem is solved satisfactorily in H.R. 
12731. The Board strongly endorses this view which is consistent with part 
300 of the Board’s Principles of Practice. 

The Board and its staff continuously give attention to ways and means of 
shortening hearing procedures, streamlining Board proceedings, and generally 
cutting down on the time necessary to process matters requiring Board action. 
To achieve this objective, the Board has used every means at its command to 
constantly improve the performance and dispatch of its regulatory responsi- 
bilities. This includes a constant review and surveillance of internal pro- 
cedures with a view to relieving the Board and its staff of unnecessary and 
burdensome details; the use of delegations to the staff to the maximum extent 
consistent with law and with the Board’s statutory duties; and revisions of the 
Board’s rules and other procedures which will assure the maximum expedition 
in the processing of cases and regulatory actions while, at the same time, pre- 
serving principles of basic fairness for all concerned with the administrative 
process. We have also made some organizational changes and are studying 
other possibilities along this line. 

Such measures are helpful. The Board’s legislative program for the S7th 
Congress will contain several projected amendments to the Federal Aviation 
Act. These include legislation to give the Board authority to impose civil 
penalties for economic violations, to be represented in court by its own counsel, 
to deal with the Ashbacker problem, and to broaden the Board’s exemption 
powers. We also hope to offer some additional concrete suggestions for amend- 
ment of the Administrative Procedure Act and of the Federal Aviation Act 
which will expedite the disposition of cases. 

I think the recent paper appearing in the April 1960 Columbia Law Review 
by Judge Henry J. Friendly of the U.S. Court of Appeals for the Second Circuit 
very effectively brings out this point. Judge Friendly stated: 

“T think the agencies have gone overboard in their zeal for a record that 
will drain the last dregs from the cask—and sometimes a good many staves 
as well. The form of judicial procedure has created an illusion of the possi- 
bility of achieving certainty and, with this, the pursuit of every byway au bout. 
When the issue is whether John killed Mary, or even whether John promised 
Mary to marry, a fair degree of certainty ought usually to be attainable and 
no effort can be spared in the attempt to attain it. Some administrative 
proceedings may present issues of this sort, e.g., revocation of an airline pilot’s 
license or certain unfair labor practice cases. But it simply is not possible 
for anyone to predict with complete accuracy the flow of air travel between 
two continents several years hence, much less how this will be divided among 
various airlines, or what the revenues and expenses of operating a pipeline 
will be. The agencies should do more to limit the time-consuming efforts of 
the parties and the agency staffs in obtaining the appearance of exactness when 
appearance is all there is.” 

I wish now to return to the specific problem of improper ex parte communi- 
cation. There has been a good deal in the press lately to the effect that the 
regulatory agencies are cumbersome, unwieldy, slow, ill equipped, and inade- 
quate to deal with the rapidly moving events of the times. To the extent that 
such criticism has acted as a spur to reexamine, revise and improve structures 
and procedures it has been good, for such reexamination, revision and improve- 
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ment should always be underway, and whatever tends to stimulate it and 
accelerate it, to that extent, is good. However, in many respects this criticism 
has been most unfortunate, for I think it has tended to bring about in the 
minds of the public an impression which is far from accurate, and which, in 
turn, has tended to react upon the morale of agency staff personnel with dis- 
couraging results to efficiency. 

Subject to little more than that one limiting factor I think the agencies are 
in fact fine examples of efficiency in the U.S. Government. Especially do I hold 
that view with reference to the Civil Aeronautics Board which I know some- 
thing about. In my judgment the Administrative Procedure Act is a fine piece 
of legislation. No doubt it could and should be improved in some respects. 
We have heretofore studied possible revisions and will continue to do so. In 
general the act has worked well. Disposition of cases, like those in the courts, 
has in some instances been slow, disappointingly slow. Improvement in that 
situation, however, to my mind, lies principally in the direction of the inculca- 
tion of a sense of mission, an esprit de corps, a will and determination to get 
things done, not only well, for they are done that way now, but more expedi- 
tiously. We have many statutory tools and a fine efficient staff to accomplish 
such a result right now. At this point I wish to urge the addition of a par- 
ticularly sharp tool. 

The chairman of the Committee on Interstate and Foreign Commerce of the 
House of Representatives, Hon. Oren Harris, introduced the bill, hereinabove 
referred to, H.R. 12731, in the 2d session of the 86th Congress. It was desig- 
nated as a bill “To promote the efficient, fair, and independent operation of 
the Civil Aeronautics Board, the Federal Communications Commission, the 
Federal Power Commission, the Federal Trade Commission, the Interstate 
Commerce Commission, and the Securities and Exchange Commission.” It 
deals with the problem of ex parte influence in proper proportion. I want to 
say to you gentlemen that in my judgment few other steps could be taken 
which would do so much to promote the efficient, fair, and independent opera- 
tion of the regulatory agencies as the passage of this bill or something very 
much like it. I am going to undertake to tell you why. 

Without doubt many attempts to influence the decisions of agencies arise 
primarily from a lack of understanding of the administrative process. They 
may or may not be improper depending upon the nature and immediate status 
of the pending proceedings. However innocently made the improper ones 
constitute a serious impediment to the performance of quasi-judicial on the 
record proceedings. 

The instances of claims of attempts to influence the judges of our regularly 
constituted courts are infrequent and rare. It is claimed that the contrary is 
true with the regulatory agencies. Is this because the members of the regula- 
tory agencies are men of less rectitude than the judges? I don’t believe that 
provides an adequate answer. What otherwise can be the answer? The 
answer is, in my judgment, because we have no adequate law to protect us. 
Judges can and do protect themselves by processes of contempt or by referrals 
under the provisions of well-defined statutes to prosecuting authorities. Such 
potential penalties are known and attempts to influence are rarely undertaken 
or suspicioned. Thus, the impropriety of undertaking to influence judicial 
decision has long been well understood. There is a rule of law that men are 
presumed to obey the law. It is a rule of practical application and most men 
do in fact obey it. 

We have no similarly protecting laws. There is no widespread similar 
understanding of the impropriety of undertaking to influence determinations 
in courtlike proceedings of the agencies. We do have rules, recently revised 
and which would be very effective if we had adequate powers of enforcement. 
The principal weapon we now have is the power to disqualify an applicant for 
an award. This is an inadequate weapon and actually tends in many instances 
to defeat rather than to facilitate the performance of the duties of the Board. 
This situation needs to be corrected. 

The report of the Harris committee on the bill above referred to postures 
the case for the bill on the ground that it is not good that the people should 
have a lack of confidence in their public institutions. This is a strong and 
persuasive reason for the passage of such a bill but there are other reasons 
which are just as strong and to my mind even more persuasive. 

The resultant attacks on the reputation of the agencies has an effect upon 
the morale of the staffs of the agencies. Men of capability and experience 
may tend to take less pride in their work and less interest in its expeditious 
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disposition. They may become discouraged and seek other employment. Promis- 
ing young men and women may hesitate to seek other employment. Possibility 
of a vicious circle cannot be excluded where lowering reputation and lower- 
ing efficiency combine to accelerate each other. That may be particularly 
true where there are rumors of resultant major organizational changes. Good 
work is done by a proud staff, proud of its work, and proud of its agency. 
We have that kind of staff at the Civil Aeronautics Board, subject only to the 
hazards I have outlined for you. 

There is another reason for the passage of such a bill and that is to sub- 
stantially eliminate the amount of time required of the Board and the staff 
in disposing of ex parte communications. In my judgment the declaration of 
congressional policy inherent in the enactment of such a bill would itself go a 
long way to do away with the improper ones. The exact definitions set forth 
in the bill and the authority for others would be helpful. The Board has 
enough substantive work to do of enormous importance to the future welfare of 
this country without having to concern itself with matters of that kind. There 
shouldn’t be any such communications. They should be stopped. 

I have already indicated that the only substantial weapon the Board now has 
is the power to disqualify an applicant for an award, that this weapon is inade- 
quate and that it actually tends, in many instances, to defeat rather than facili- 
tate the performance of the duties of the Board. I will now state the reasons. 

The weapon is inadequate in that the penalty of disqualification for an award 
is so very severe. It fails for much the same reason that the death penalty 
failed to prevent petty larceny in the medieval days. Sophisticated per- 
sons know that because of its great severity the Board will hesitate to apply it 
in cases of comparatively minor violations. Much as my 24-year-old grandson 
can sense from a look at my eyes just how far he can go before he incurs his 
grandfather’s wrath, so can such persons sense and determine the limits of their 
activities. Nevertheless, even minor violations tend to impair public confidence 
in the Board and lessen the staff’s morale and efficiency. In the case of the big 
violations the course is clear. It is the minor violations which are frustrating 
and confounding. 

Furthermore, imposition of the disqualification for an award penalty, at 
least in the case of the Civil Aeronautics Board, may actually defeat the public 
interest. Our obligations and responsibilities vary from those of some other 
agencies. In the determination of the award of airline routes and points the 
prosperity of a whole community or even a region may be at stake. In there days 
of lessened and lessening passenger train service, whole communities, some of 
them very large, may be almost wholly dependent upon airline service for pas- 
senger transportation. This may be illustrated by the fact that since 1957 airline 
passenger-miles have excedeed those of either the railroads or the buslines, and 
that in this year, 1960, they may prove to have exceeded those of the railroads 
and the buslines combined. 

The route structures of the airlines afe generally designed to fit regions or to 
connect points which have community of interest. This is especially true in the 
ease of the local service airlines. When there is more than one applicant to 
provide first or additional service to an eligible community it may be that the 
point will fit equally well into either structure. Such, however, is not always the 
case and frequently the diversity is very great. In many cases it is clear that 
the public interest will be best served by placing the community within one route 
structure or the other. It will be clear as to which route structure will provide 
the greater community of interest. Potential efficiency is a consideration ; like- 
wise conformity to ethical standards. But if consideration of minor misconduct 
on the part of misguided public relations employees of applicant airlines should 
be permitted to override clear cases of route superiority and efficiency it would 
mean that the traveling public and the community economy would pay a very 
severe penalty indeed and a penalty which might well persist for generations, 

The answer to this problem lies, to my mind, in the enactment of a statute 
like H.R. 17231 which embraces a criminal penalty. Prospective trespassers 
over the line of efforts at improper influence should be put on notice that they 
can be fined or put in jail. That ought to put a considerable damper on the busi- 
ness. In my judgment and as I have said, the enactment of such a statute would 
strongly add to the dignity of the Board, raise the morale of the staff, and save 
the time and increase the efficiency of the agency. If you will do that I think 
you wa be surprised how rapidly the work will be accelerated and the backlogs 
subside. 
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In conclusion, Mr. Chairman, and on behalf of the Board, I wish to express 
sincere appreciation to you and your associates for the tremendous task being 
undertaken. The strengthening of the administrative process resulting in expe- 
diting the workload and eliminating the backlogs of the regulatory agencies, 
while at the same time retaining the benefits of fair play, will be a most note- 
worthy contribution to this Government. 


(Whereupon, at 4:15 p.m., the subcommittee recessed, to reconvene 
at 10 a.m., Friday, December 2, 1960.) 
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FRIDAY, DECEMBER 2, 1960 
U.S. Senate, 


SUBCOMMITTEE ON ADMINISTRATIVE PRACTICE AND 
PROCEDURE OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a.m., in room 
2228, New Senate Office Building, Senator John A. Carroll (chair- 
man of the subcommittee) presiding. 

Present : Senators Carroll, Hart, and Dirksen. 

Also present: Joseph M. McDonald, chief counsel; Carlile Bolton- 
Smith, assistant counsel; Carl W. Berueffy, assistant counsel; Alfred 
B. Fitt, assistant counsel; Cornelius B. Kennedy, minority counsel, 
and Paul Schriver, consultant. 

Senator Carrot. The committee will come to order. 

We have with us this morning, among others, Commissioner Loren 
K. Olson of the Atomic Energy Commission. 

It is my understanding that Mr. Olson was formerly the General 
Counsel of this Commission, and has now been elevated to the posi- 
tion of Commissioner. 

I am going to place Mr. Olson’s biography in the record at this 
point, without objection. 

(The biographical sketch referred to follows :) 


LorEN KEITH OLsoN?* 


Olson, Loren Keith, lawyer, govt. ofcl.; b. Wheeler, Wis., Feb. 28, 1914; s. 
Alfred J. and Zella H. (McPherson) O.; B.S., Eau Claire State Coll., 1938; LL.B., 
U. Wis., 1940; m. Lilly C. Johnson, July 31, 1937 ; children—Douglas Keith, Loren 
Keith. Admitted to Wis. bar, 1940; atty. Wis. Indsl. Commn., 1936-42; counsel 
finance div. Navy Dept., 1946-50; with Dudley, Lax, Olson and Shook, law firm, 
Washington, 1950-57; gen. counsel AEC, Mar, 19, 1958 to June 23, 1960. Appd. 
Commissioner AEC, June 23, 1960. Served with USNR, 1943-45. Mem. Am., 
D.C. bar assns. Clubs: Kenwood, Army and Navy (Washington). Home: 5007 
Rockmere Ct., Washington 16, Office: U.S. Atomic Energy Commn., Washington 
oa. 


Senator Carroty. Mr. Olson has a distinguished record not only 
as a lawyer but in his service with the Government. 

We are happy to have you with us, Mr. Olson. 

I also understand that seated along side of you is Mr. Neil D. 
Naiden. Is he the General Counsel or Acting General Counsel? 

Mr. Ouson. Acting General Counsel. 

Senator Carrotz. He is a member of the District of Columbia and 
Iowa bars. He has been a long time servant in the Government, and 





2 Source: Who’s Who in America: vol. 31; p. 2189. 


279 





IRD FEDERAL ADMINISTRATIVE PROCEDURE 


we are happy to have him here. I am going to put this biography in 
the record at this point. 

(The biographical sketch of Mr. Naiden follows:) 

Neil D. Naiden, 42, Acting General Counsel, Atomic Energy Commission, is 
a member of the District of Columbia and Iowa bars, graduated from the 
University of Iowa College of Law in 1941. He served in the U.S. Treasury 
for 9 years, was in private practice in the District of Columbia from 1955 
until 1957, and in 1957 came to the Atomic Energy Commission as an Assistant 
to Commissioner John Graham. He became Deputy General Counsel February 
1, 1959, and was named Acting in July 1960. 

Senator Carrotu. We also have Mr. Cour ahan, who i 

Senator C We also have Mr. Courts Oulahan, who is the 
Deputy General Counsel to the Atomic Energy Commission. He also 
is a very able lawyer who has done excellent work in the Federal 
service, in the service of the Federal Government, and I am going to 
put his biography in at this time. 

(The biographical sketch of Mr. Oulahan follows:) 

Courts Oulahan, Deputy General Counsel, U.S. Atomic Energy Commission. 
Born Washington, D.C., 1920. B.S., Haverford College, 1942; LL. B., Yale Law 
School, 1948. Member District of Columbia and Ohio bars. Private practice 
Washington, D.C., and Cleveland. Research Director, Second Hoover Commis- 
sion Legal Task Force, 1954-55. Office of General Counsel, USAEC, 1958 to 
date. Author, “Federal Regulatory and Administrative Limitations Upon Atomic 
Energy”, “Atoms and the Law” (University of Michigan, 1959). 

Senator Carrott. Then we have Mr. Sidney G. Kingsley also at 
the table before us who is a member of the bar and who has had pre- 
vious Government positions, and who is also a very fine lawyer, and 
we are glad to have him. Without objection his biography will be 
placed in the record. 

(The biographical sketch of Mr. Kingsley follows :) 

Sidney G. Kingsley, born New York City, 1912; B.S., College of the City of 
New York; LL.B., Columbia Law School, 1935. Private practice. Various 
government positions. Joined the staff of the Atomic Energy Commission in 
January 1960; presently Special Assistant to the General Counsel. 


Senator Carroti. Mr. Olson, we are happy to have you. Do you 
have a prepared statement? 


STATEMENT OF HON. LOREN K. OLSON, COMMISSIONER, ATOMIC 
ENERGY COMMISSION; ACCOMPANIED BY NEIL D. NAIDEN, ACT- 
ING GENERAL COUNSEL; COURTS OULAHAN, DEPUTY GENERAL 
COUNSEL; AND SIDNEY G. KINGSLEY, SPECIAL ASSISTANT TO 
GENERAL COUNSEL 


Mr. Orson. No; I donot, Senator. 

Senator Carrott. You may proceed. 

Mr. Orson. My name is L. K. Olson, member of the Atomic Energy 
Commission. 

On my right is Mr. Naiden ; on my left is Mr. Oulahan, and to the far 
left is Mr. Kingsley, all from the Office of General Counsel. 

I am the junior member of the junior regulatory agency. I have 
been'a Commissioner 6 months or less, and our agency ras been in the 
regulatory business something less really than 6 years. 

I would like to say by way of introduction that I would like-te be 
excused in a short time, Senator, because we have an urgent non- 
regulatory Commission meeting scheduled, and if Mr. Naiden and I 
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could be excused we would like to leave Mr. Oulahan and Mr. Kingsley 
to answer any questions about the manner in which our regulatory 
system operates. 

Senator Carrott. And they may speak for the Commission on 
matters of policy ? 

Mr. Otson. They can speak for the Commission as to matters of 
policy that have been determined; yes, sir. They know the matters of 
policy that have been determined, are thoroughly familiar with our 
operations. 

Senator Dirksen. What is a nonregulatory session, Mr. Olson ? 

Mr. Orson. Well, Senator Dirksen, we have the function of operat- 
ing the Atomic Energy Commission, its $8 billion worth of plants, and 
the manufacture of weapons, and we have a rey manufacturing com- 
one and under the statute our Commission handles the operating 

unctions, as a Commission, just as it does the regulatory functions, 
and actually we are oriented toward the operating function more so 
than the regulatory, because the Commission was set up in 1946 to 
handle strictly the operation, the manufacturing operation, and so 
for a good 10 years that was its total work really. 

The law was amended in 1954 to provide for licensing and, of course, 
it was slow to develop, and we have only gotten into the regulatory 
business in a substantial way really in the 2 years. 

So regulatory sessions do not predominate yet in our Commission 
meetings at the AEC 

At least three-quarters of our time and effort at the present time is 
devoted to nonregulatory matters. That, of course, is one of our 
problems. 

If you have two businesses, and one you have been in a long time and 
one is new, they are not going to get the same attention. It will depend 
upon the interests of the Commissioners naturally. 

By custom, justly, certain priorities will have been established so 
that if we have had any problems that you could generalize about in the 
AEC in getting started in the regulatory business, it would be the 
problem that originates from this background of being an operating 
commission rather than a regulatory commission. 

But, I think that our regulatory work has evolved in what, to me, 
is a rather satisfactory way in the last couple of years. 

Senator CarRo... What is your regulatory work? 

Mr. Orson. Our regulatory work is the licensing of power and test 
reactors, and the licensing of materials, licensing private parties to use 
radioisotopes, licensing the export of radioactive materials, 

But the power and test reactors are probably the primary category or 
the category of greatest interest.to the Commission because that is the 
area of greatest public interest. 

It involves the greatest expenditure of money, and in Senator 
Dirksen’s territory we have the Commonwealth Edison Plant at 
Dresden, IIL, a $75-to $100 million plant, and in order to construct 
the plant they had to get a construction permit from the Atomic 
Energy Commission, and in order to commence operation of that plant 
they had to get an operating license from the Commission. 

ther plants that have been licensed to date are the Westinghouse 
Test Reactor, General Electric which has had two reactors licensed. 
They have a test reactor at Vallecitos—probably the best way would 
be to give further examples of the companies that have been licensed. 
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Senator Carroitu. May I ask at this time, if I may interrupt, in that 
licensing do you consider those adversary proceedings ¢ 

Mr. Orson. Yes; I do very definitely. 

Under our rules and regulations they are handled as an adversary 
procedure. i 

Senator Dirxsen. If I called you up about a nonregulatory function 
would I be in ethical bad grace ? 

Mr. Oxson. A nonregulatory function ? 

Senator Dirksen. Yes. Maybe I want to get somebody fired out 
there. 

Mr. Orson. Senator, our ex parte rule relates only to the regulatory 
function, and in the nonregulatory function I would be most happy to 
take your call; any Commissioner would be most happy to talk with 

ou. 
. Senator Dirksen. Well, do you get out some kind of a brochure 
separating regulatory an nonregulatory so that I can look before I 
call you and do not take a chance on going to jail ? 

Mr. Otson. Oh, there is no jail connnected with it, Senator, so you 
can eliminate that; and we would not be concerned about your call 
because if you called about a matter that was pending before us, I 
would advise you to that effect, so there would be no reason why you 
would have to search the record before you made a phone call. 

But, having advised you that it was a regulatory matter pending 
before the Commission, if you insisted upon talking about the merits 
of that case, under our rule I would be obliged to reduce to memoran- 
dum form the conversation, and file it in the public record. 

Senator Dirksen. So if I go over to Dresden one fine fall day, find 
a few things over there I do not like, and I come back and call you 
up and raise the devil, I am perfectly safe? 

Mr. Oxson. Yes, you are perfectly safe, because if it happened that 
at that particular time the particular matter about which you were 
calling was involved in a regulatory proceeding, I would so tell you. 

The matter about which you would call would undoubtedly be a 
matter of current operation of interest, which probably would not be 
before us in a regulatory manner. 

: Senator Dirksen. You cannot tell. I might call you up about a 
license. 

Mr. Orson. I would be in a position to tell you that you were then 
treading on regulatory ground. 

Senator Dirksen. Oh, yes. 

Mr. Otson. And I would doso. 

Senator Dirksen. So what you are saying is that every person in 
your eapecity is really his own ethic. 

Mr. Orson. Well, I suppose—I think that is right. I think that 
any judge has to be the guardian of his own conscience; a judge or 
anyone who has any adjudicatory function must watch that sort of 
thing. I think it is well that he do it. 

I think he is the best qualified to do it. It would be—I do not im- 
meet perceive any method by which that could be shifted to some- 
one else. 

Senator Carrot. Well now, wouldn’t you say, in response to Sena- 
tor Dirksen’s question whether or not it is each individual who sets 
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up his own ethical standards, the Commission itself has issued a regu- 
lation or an order about ex parte communications, has it not? 

Mr. Otson. Oh, yes. I did not understand the word “standards” to 
be in Senator Dirksen’s question. 

Senator Dirksen. Oh, it was. 

Mr. Otson. The standards I set by our rule; yes, sir. 

I thought you meant the administration of those standards de- 
pends on individual members’ consciences. 

The standards are set by a very clear rule, Senator Carroll. We 
have operated under that rule for more than a year, and with no 
difficulty that I am aware of. 

Senator Carrot. What, in general terms now—when we began 
our hearings it was when, was it June or July ? 

Mr. McDonatxp. June. 

Senator Carrot. June 1959. 

I observe here, and I am reading, that November 18, 1959, the AEC 
amended regulations in relation to ex parte communications. 

Mr. Orson. Yes, about a year ago. 

Senator Carroiyi. So you are operating now about a year? 

Mr. Orson. Yes. 

Senator Carroit. Have you had any difficulty with this? 

First, tell us what the order is supposed to imply. What is the pur- 
port of the order or the regulation ? 

Mr. Otson. The purport of the order is neither the separated staff 
nor an applicant may make contact with the examiner or the Com- 
mission 

Senator Dirksen. Wait. Start again, I did not catch all of this. 

Mr. Otson. The purport of the regulation is that neither the sepa- 
rated staff of the Commission nor the applicant nor any of their 
affiliates may make contact with the examiner or with any member 
of the Commission with respect to a substantive matter pending in that 
proceeding, and if such contact is made it shall be made a part of the 
public record. If in written form, the document shall be filed. If an 
oral communication a memorandum; it shall be reduced to a memo 
form and filed in the public record. 

Senator Dirksen. But a Senator is not a party in interest. 

Mr. Otson. Correct. 

Senator Dirksen. Maybe one of his constituents, corporate or per- 
sonal, might be interested in a license. He calls you up while this 
thing is pending. 

Mr. Orson. I think, Senator, we wrote that very deliberately to be 
broad enough to encompass a call by a Member of Congress because 
that was actually the fact that we had a number of communications 
from Congressmen at the time. I am sure that it is broad enough. 

Senator Carrot. You do not only mean a member of Congress, 
it was broad enough to cover the White House, too, was it not ? 

Mr. Oxson. It certainly is; yes, sir. 

Senator Carrotu. Or any counsel or private litigant involved. 

Mr. Orson. It was certainly intended so to be. 

Senator Carroii. Any person. 

Mr. Otson. Yes, sir. 

It was intended to prevent a decision being predicated upon evi- 
dence that was not in the record. It was to avoid any influence except 
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the cold influence of that record before the examiner or the Com- 
mission, that is what it was intended to effectuate. 

Senator Dirksen. And it would not make any difference how many 
times I called you up, if the record stands and that record has been 
carefully contrived, then what difference does it make if I call you up? 

Mr. Otson. Well, it wouldn’t make any difference because if you 
called me about a substantive matter then pending and you insisted 
upon talking about it, after my indication that I did not like to, did 
not want to, talk about it, it is true that the substance of our con- 
versation would be reduced to written form and filed in the public 
record. 

So in that sense the parties to the case—the record then contains 
your communication, and it would be evaluated for what it was worth. 

Senator Carroty. I want to say, Mr. Olson, that is the point that 
we sought to make over a year and a half ago, which was not to 
preclude Members of Congress or, indeed, the President himself, but 
if there was any approach—and I am not speaking of some clandestine 
approach or secretive approach—but if there was any approach at all 
it ought to go in the record so the adversary party and, moreover the 
public, the press, would be entitled to know—— 

Mr. Otson. That is right. 

Senator Carrott (continuing). Who is calling about particular 
cases, sometimes which involve millions of dollars of value to the 
recipient, and it is a very valuable right that belongs to the people. 

We felt that the charge had been made here that they have various 
people not in the matter calling over the telephone, and one witness 
testified that the mere fact that a telephone call was received in itself, 
even on the status report, would bear some implication of influence. 

So we felt that if we had any sort of a bill or any sort of a proceed- 
ing, if we had proceedings like this that were obeyed by other agencies, 
maybe we would not need the law, because I think you have said in a 
very few words that if any Senator or any member of the executive 
branch or any person called about an adversary proceeding, on issues 
involved in which there is an adversary proceeding pending, if the 
Commissioners have the courage to say, af am sorry, f am precluded 
from discussing this with you,” and that is the very purpose of these 
criminal statutes that we have been talking about, to shore up the 
Commissioner whoever he is or the staff member, to say, “I am sorry, 
I am prohibited from discussing this matter with you,” that would 
have a salutary effect. But it does not mean that there could not 
be a presentation on the record. 

This is what we sought to achieve some year and a half ago, and 
I think it was misunderstood at the time. 

In other words, there can be a front-door approach but not a back- 
door approach. It has got to be on the record somewhere. Is that 
your concept? 

Mr. Otson. Yes, sir; that is. 

You asked if we had a White House communication. The closest 
to that that we had was the communication from the State Depart- 
ment about a case that involved disposal in the Gulf of Mexico. 

The State Department sent us a classified note on the matter to the 
Commission, and we insisted that that be redrafted so that it could 
be filed in the public record, and it was filed in the public record. That 
illustrates how we have handled a communication of that type. 
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Senator Carrouiu. Of course, it seems to me we did have a situation 
where the Chairman of the Commission had some dual functions at 
one time. At one time he was the Chairman of the Commission, 
and then he put on another hat and he was reporting to the executive 
branch and, of course, this created considerable difficulty. 

Mr. Otson. That antedates my service with the Commission, Sen- 
ator Carroll. 

Senator Carroti. How long were you General Counsel, Mr. Olson? 

Mr. Oxson. Two years. 

Senator CarroLt. Two years? 

Mr. Otson. Yes. 

Senator Dirksen. Let’s see, you came in when ? 

Mr. Oxson. I came in about March 18 or April 1, and I was there 
April to June when Chairman Strauss was there, and 

Senator Dirksen. You practiced law here? 

Mr. Otson. Yes, sir. 

Senator Dirksen. For 7 years? 

Mr. Orson. That is correct. 

Senator Dirksen. Did you have business before the Commission ? 

Mr. Oxson. No, sir. never had a case before the Commission 
so I came with an untainted mind. 

Senator Dirksen. Not that there is anything wrong about that, par- 
ticularly if it is a profitable assignment. 

Mr. Otson. It would have been easier 

Senator Dirksen. That a lawyer wants. 

Mr. Otson. It would have been easier for me, Senator, if I had had 
same experience before the Commission because when I came out there, 
their particular setup was entirely new to me. 

Senator Dirksen. That brings up a somewhat irrelevant thought. 
I suppose you laid down certain criteria for practice before the Com- 
mission ¢ 

Mr. Otson. As I said, we are a junior regulatory agency. We 
have not gotten to that point of any rules of practice. I think anyone 
who is admitted to the bar of the District of Columbia or any State 
of the Union can practice before us. 

We have no formal procedure for practicing there, getting admitted. 

I have often felt that it would be highly desirable if there were a 
central place for the handling of admissions. 

I know that many agencies have an admissions procedure, and I 
used to have a dozen or so admission certificates from the various 
agencies, and they had different bases for admission to practice before 
them. 

I think it might be well if we had a single standard for that. 

_ Senator Dirksen. Take a minute now to tell us how big this agency 
1s, how complicated, how easy it is for the average citizen to get lost in 
the labyrinth of your agency, and how natural it would be for him to 
come up to a Senator’s office and say, “I just don’t understand this busi- 
ness. I am lost in this Washington Potomac wilderness, so I would 
rather have you call up Mr. Olson and get me squared away here.” 


Now, he may have something pending down there that admits of an 
adversary character. 
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So I think we ought to know how big and involved your agency is 
personnelwise, the number of plants, the volume of licenses that you 
process in the course of a year, just generally. 

Mr. Otson. We are a relatively small agency in terms of personnel. 
We have about 1,800 personnel at the Commission, but we also have 
a unique method of operating under contractors, agent contractors, and 
they have another 100,000 employees at Oak Ridge and Hanford, and 
places like that. But the Commission itself has only about—I said 
1,800, I meant 8,000 employees. 

Senator Dirksen. 8,000? 

Mr. Otson. Less than 8,000. So it is a very small agency personnel- 
wise. 

Confining or cutting out the nonregulatory portion of it, there prob- 
ably are just a few hundred people involved in the regulatory business. 

So your constituent would have more likelihood of getting lost in a 
geographical sense in trying to find Germantown 

Senator Dirksen. It is not geographical. He just gets lost in the 
abstruse things that happen. 

Mr. Otson. I say he probably would have more trouble with the 
geography, though, than in finding the right person once he got out 
to the Commission. 

The Director of Licensing Regulation, Harold Price, has a very 
small office. I do not suppose it is over a couple hundred employees, 
and he has the actual day-to-day contact with the applicants. He re- 
ceives the application and processes it, and with respect to the hearing 
examiners, we have only two of them. 

We have had—I think we have had 17 reactor cases that have gone 
to hearing in the last 2 years, and 7 materials license cases, and prob- 
ably a dozen and a half contract cases. 

Incidentally, you may not be aware of the fact that our contract 
appeals are heard by our examiner at the AEC, and that is an inno- 
vation in government. 

I think we are the only agency that has attempted to bring contract 
disputes under the Administrative Procedures Act. 

Senator Dirksen. Elaborate a little more. You said 17 reactor 
licenses in 2 years ? 

Mr. Otson. Yes. 

Senator Dirksen. Now, what other kinds of licenses do you have? 

Mr. Orson. Well, there are thousands of little materials licenses 
to a doctor, to permit him to use isotopes; to a watch company to 
permit them to use isotopes to paint luminous dials. 

Those thousands of licenses, though, Senator Dirksen, are granted 
with opportunity for hearing, but without a mandatory hearing, so 
most of those licenses are actually granted by the operating division 
of licensing regulation. They grant those materials licenses with an 
opportunity for hearing. 

Senator Dirksen. That is pretty well ministerial ; is it not? 

Mr. Otson. Yes, it is. 

We have had only a few of those that have gone to hearing. 

As I said, we have had only seven materials licensing cases that 
have gone to hearing. 

Senator Dirksen. But now I am wondering about 17 reactor li- 
censes. Would one reasonably infer you have become so judicialized 
down there that you scare off some of these applicants? 
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Mr. Orson. Senator, those are the power and test reactors that have 
been licensed. They do not include the research reactors at the various 
educational and research institutions. 

They do not include the reactors that we have built ourselves on 
Commission property. 

Only recently have we begun to include those reactors that the Com- 
mission builds and owns and places on the grid of a public utility 
company. That is what is called the second round program where 
the Commission, the Government, actually builds and owns the reactor, 
but hooks it into a public utilities grid. 

In those cases we have recently brought them under the hearing 

rocedure. I think that that is a substantial number of reactors to 
ss licensed in the short period of time. 

Senator Dirksen. Well, let us take that apart a bit. Would I be 
on safe, ethical grounds under my friend’s bill here with no chance 
of going to the penitentiary if I called you up about a reactor applica- 
tion for the University of Illinois? You see, that is in the public 
interest. I would have no particular interest. 

Would that be adversary in character, and would you have to tell 
hie— 

Mr. Orson. No, because there is not at the present time any reactor 
license application pending before the Commission on which issue has 
been joined with respect to the University of Illinois. 

Senator Dirksen. Well, let us take any one. 

Let us take University of Denver, or University of Colorado. May- 
be they have got an application pending. I might be interested in 
that. 

Senator Carroity. Well, I doubt that you would have as much in- 
terest in that as you would in the University of Illinois. [Laughter. ] 

Senator Dirksen. Mr. Olson, what I am trying to get at is this: 
A lot of these functions I can see are ministerial in character, and you 
do not have to bother about them too much, which is to say, I could 
call up most any time and get the right answer with respect to a pend- 
ing matter in that general field. 

I am trying to disassociate now where there is an adversary private 
interest and where you would think it was probably not the ethical 
thing for me to call you up and say “such and such an enterprise has 
got an enterprise down there pending.” 

“Now, I want to know what you fellows are doing about it, and 
why don’t you get busy and get the thing expedited” and I will give 
you a good line over the telephone and manifest an interest, and, of 
course, there are some, like one committee of the American Bar that 
believes that: just the fact that I get you on the line and talk to you 
about it has about it the unsavory aroma of influence. I just have got 
to find out where this line is. 

Mr. Otson. Well, it is a little hard for me to draw that line, be- 
cause I can conceive of a case where a call from you every morning 
at 8:30 about the stafus of a case might have some, tend to have some, 
influence on me. 

Senator Dirksen. How would it be every other morning ? 

Mr. Orson. That is why it is, I say, a little hard to draw the line 
because this matter of inquiring about the status of a case can get into 
the merits of it after a while. 
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I am not prepared to just draw the line between the two, but I still 
think, Senator, that you would have no problem of calling us. 

If you were to call me about the University of Illinois’ pending 
application, I would know where it stood, and if it was not before 
the Commission, pending before the Commission, I would want to get 
all of the facts, and I would then call the General Manager’s office or 
the Director of Licensing Regulation direct, and ask him where it 
stood, and what was holding it up, because I assume that you would be 
calling only if it was thought there was unwarranted delay, and I 
would call you back and tell you what the sthtus of it was. 

If it were pending before us as a regulatory matter, had gone to 
hearing, or was pending before the Commission on appeal, I would 
say, “Senator, I would prefer not to discuss this case because it is 
pending before us on appeal,” and if you persisted I would reduce 
to memorandum form your comments and file them in the record. 

If you desist, I would then suppose that you would find another 
avenue of assisting your constituent. 

Senator Carroti. Let me put the question a little differently, if I 
may. 

Let us suppose that in one of these large reactor cases, that there 
is a private power utility that does not want this to go in, that thinks 
that this is on the road to socialism, then, therefore, you have got a real 
adversary here. 

This is a question now of policy. It is also a question of whether 
there shall be reactors even though the Congress may have authorized 
them. 

Now, supposing in that case where you have got some real vital 
issues involved—I am not talking about universities, and we are not 
talking about getting something for a little area in which we have a 
geographic interest—supposing calls then began to come in inquiring 
about the status. 

I should assume that this was the purpose of this rule—— 

Mr. Otson. Yes. 

Senator Carrot (continuing). That was set up—— 

Mr. Otson. Yes, very much so. 

Senator Carrot (continuing). In areal adversary hearing. 

Mr. Otson. Yes. 

Senator Carrot. But if I, as the Senator from Colorado, should 
call or send a letter down there where there has been a milling opera- 
tion in Colorado, and there has been some shift in economic position, 
now, if we are going to sustain this mill, we have got to have a broad- 
ening of the rights of certain individuals to furnish ore, and now 
that is not an adversary thing, that is a management policy, is it 
not ? 

Mr. Orson. That is correct. 

Senator Carrotyi. And there would be nothing to keep a Member of 
Congress or any other person from making an approach to the Com- 
mission, and it could be put on the record. 

The key to this is it goes on the record. It does not preclude a 
Member of Congress from writing a letter or picking up the telephone 
or any other person from doing it, so we will not confuse this. 

There are many little proceedings that are of an adversary nature, 
but what we are talking about are the real big contests where pressure 
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is used, so I am informed from the record, and it is this thing we are 
trying to strike at. 

It would seem to me that even under the bills that were drafted it 
would strengthen the regulatory agencies. 

Yesterday we had testimony from Mr. Gillilland, Chairman Gillil- 
land of the CAB, who is very much in favor of the Harris com- 
mittee’s bill, H.R. 12731, and frankly, we have not had a chance to 
analyze it, and he urged it upon us most strongly because, his testi- 
mony, the substance of his testimony, was, “If you give us a bill 
with criminal penalties”, he said, “It will strengthen our hand, it 
will shore up the morale and the spirit of the staff,” which he says 
seemed to be at a low ebb. But I was surprised that he would take 
such a strong stand. I have not read the bill. We will compare it. 
The committee staff is doing it right now, but I think that what the 
purpose of this AEC regulation is is not to keep Senator Dirksen 
or Senator Carroll or any other Member of Congress from repre- 
senting his constituency. 

For example, with reference to Lllinois, what is it, the Common- 
wealth Edison, now when they were granted a license, what were 
they granted a license for? 

Mr. Otson. First, to construct the plant. 

Senator Carro.ti. To construct what kind of a plant? 

Mr. Orson. A nuclear powerplant. 

Senator Carrot. All right. 

Before they could get a license to construct that plant, they must 
have had a contract. 

Mr. Otson. No. 

Senator Carrott. Why would they suddenly want to build a plant 
unless they were assured of a license? They could not do anything 
with the plant without a license. 

Mr. Orson. They undoubtedly, Senator Carroll, had negotiated 
with the manufacturer and the construction people, and knew the 
terms and perhaps had a contract subject to the grant of a construc- 
tion permit. I would imagine that is the way it worked. 

Senator Carroiu. Yes. 

So if they got into the contract, if they obligate themselves by a 
contract, contingent upon having a license, it would be pretty well 
assured they would get that license if the AEC thought they needed 
it. 

My point is this: This is not a true adversary proceeding, unless 
some other person in the area would come in and protest, in other 
words some Government agencies would protest, how could that 
really become a true adversary proceeding? 

Mr. Otson. Well, we have a unique provision in our statute, that 
requires a mandatory hearing, because there is a very serious public 
health and safety question involved in the nuclear reactors. f r- 
sonally consider that any test reactor application for license is, in a 
sense, an adversary proceeding because the public is always there with 
its big interest in health and safety. 

It seems to me the record must support a finding that public health 
and safety will not be prejudiced in any manner. 

Senator Carrotu. That is a very good point. Was there a Michi- 
gan case where the public protested ? 
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Mr. Orson. That is right. The power reactor development case 
at Laguna Beach 35 miles south of Detroit. That construction permit 
was granted prior to the mandatory hearing requirement, and that 
type of a grant of construction permit is no longer possible. 

Senator Carro.iu. In other words, there could be the other entities, 
the communities, the counties, the States, which have a right to deter- 
mine whether or not such a plant will go in because of the question of 
health. 

Mr. Orson. They have a very big interest, Senator, and with the 
newness of nuclear technology, they have to depend upon Commission 
experts to protect the public “Interest with respect to health and safety. 

Senator Carrotu. Let us twist this the other way. Suppose, Sena- 
tor Dirksen, in the Commonwealth Edison plant, supposing the Gov- 
ernor of Illinois and the people of Illinois were bitterly opposed to 
the construction of this grant and the granting of the license for it. 
There would be no reason why, in the representation of his constitu- 
ency, he could not appear on the record in that matter? 

Mr. Orson. If he wrote us about the matter, it would be filed in the 
public record, and in that. fashion would represent his constituents; 
yes, sir. 

Senator Carroii. I think these are the points that we have got to 
clear up so we are not trying to preclude anybody from heading toward 
the Commission, if they just come in through the front door. 

Mr. Otson. That.is my view of the thing, too, Senator. 

Senator Carrott. Now, then, may I ask has the Joint Committee 
been helpful to the Commission itself, the Joint Committee of the 
Congress ? 

Mr. Orson. In my view it has been extremely helpful: yes, sir. 
They are very familiar with our program. They have, undoubtedly 
have, much more programatic knowledge than the members of the 
Commission because of the continuity of the members of the commit- 
tee and the absence of continuity of the membership of the Com- 
mission. 

I personally have found them very helpful, yes 

Senator Carroti. Do they play an important part in helping you 
form policy or helping you achieve your objectives / 

Mr. Otson. I would say they do, yes. 

Senator Carroty. Do you discuss with the Joint Committee before 
going to—in preparing your budget—before going to the Senate Ap- 
fe okra Committee—I am not saying that it is a matter of right, 

ut, asa matter of practice? 

Mr. Otson. Certainly we have discussed with them significant things 
such as the general magnitude of the civilian power reactor program, 
things of that nature, yes. They are discussed. We have very good 
communications, in my opinion with the Joint Committee, and I have 
never felt inhibited from discussing problems of this nature with 
individual members. 

Senator Carrot. I will tell you what I have in mind, frankly, and 
that is just to have a very short statement of why they set up a joint 
committee back of this particular Commission, just a very short state- 
ment. 

Why did they establish a joint committee as the Congress created 
this Commission? 
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Mr. Oxson. I think that this Joint Committee was established be- 

‘ause of general apprehension over the potenti: al of the atomic weap- 
ons, and the apprehension about allowing it to be in the hands of a 
single man. I think that is why we had a Commission formed in- 
stead of a single administrator formed. That is my understanding 
of the background. 

May I answer your earlier question about discussing our program ? 

We go to the Joint Committee every spring at the so-called 202 
hearings, and discuss our operation generally for the past and our 
plans for the future; and then, of course, our program for reactor 
development is presented to the Joint Committee for authorization 
before it goes over for appropriation, so there is very close liaison 
there. 

Senator Carrott, Do you look upon the Jot Committee and when 
I say “you,” I mean the collective you, do you look upon the Joint 
Committee as sort of a watchdog committee, that is to say, if you are 
getting out of line with the broad power that Congress has dele- 
gated, “do you have any doubt in your mind that they w vould w atchdog 
you? 

Mr. Orson. Not at all. 

Senator Dirksen. Well, do they watchdog you? 

Mr. Otson. Yes, very closely. 

I think it is a matter that you raised a theoretical question about, 
but I certainly have no practical question with respect to the so-called 
constitutional separation of powers. 

I think that it is to the benefit of the country that you have ex- 
pertise and program knowledge that you find on this Joint Committee. 
I think it is very good the way rit operates, 

Senator Carroxu. I will tell you why I ask this. I have heard all 
through the testimony about separating the functions here, and they 
want to put the executive function of these agencies into the execu- 
tive branch, they are quasi-legislative, and they want to transfer the 
judicial, the quasi-judicial functions into judicial tribunals, and I 
have said, as a great prophet, that I doubted that the Congress would 
be willing to, having already delegated most of its authority, would 
be in a mood to make this broad deleg: ation. 

But it occurred to me, and not too recently—there has been no testi- 
mony on this issue—if the Joint Committee has been so successful 
with AEC, maybe what we need are separate joint committees in back 
of some of these Commissions where there has been a great backlog. 

Now, maybe with this sort of a technique, we can help them expe- 
dite some of their work. I am not saying that in this Commission 
you need it, but you have had it from the very outset, have you not ? 

Mr. Orson. Yes. 

Senator Carroti. And by the very nature of your work, which is 
highly classified, highly secret, but is also highly important. 

T remember the debates on who was going to take over the control of 
atomic energy, but [“will not ask you to comment on that exe ept that 
I throw this out for what it is worth, whether or not we could have a 
joint committee operating continuously in back of, for example, the 
Federal Power Commission. 

Had we had this for the past 6 or 7 years, whether it would have 
a backlog of 3,000 cases, and whether we would have had this constant 
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conflict between the Federal Power Commission and the Supreme 
Court decisions. 

I have not discussed this with the staff or with my colleagues here. 
This is a new idea that came to me this morning as a result of these 
discussions. I kept asking myself why have we got the Atomic 
Energy Commission back here, what contribution can they make; 
they have a Joint Committee in back of them, and they are running 
a good shop there, but this idea came to me, and I think it is worth 
some exploration. 

Are there any other questions here ? 

This gentleman wishes to leave. 

Senator Dirksen. Mr. Olson, just one other question. Getting back 
to this question of licenses, in the aggregate how many applications 
for licenses of all kinds, big and little, inconsequential and conse- 
quential, do you have in the course of a year? 

Mr. Otson. Eight to ten thousand applications.* 

Senator Dimxsen. Eight to ten thousand. Now, generally, how 
are they divided up? At the top you have reactors, of course. That 
is your important classification ? 

Mr. Orson. That is the smallest in number, but we had about 6,000 
isotope licenses by product. 

Senator Dirksen. Isotope. You say isotope? 

Mr. Otson. Yes. 

Senator Dirksen. Those are from doctors, are they not ? 

Mr. Otson. Yes; and industry uses them too. A cigarette company 
will use a radioisotope calibrator, to calibrate the exact amount of 
tobacco needed for the cigarette; and the papermills use the radio- 
isotope to measure—as a measuring device to measure—the thickness 
of the paper; tire manufacturers use radioisotopes to measure the 
thickness of the tire. 

Senator Dirksen. Do those first sections, under the section of the 
bill which says— 





In agency hearing proceedings which are subject to notice and opportunity 
for hearing and required by law to be based upon a hearing record, the agency’s 
determination and decision shall be based solely and exclusively upon the issues, 
pleadings— 
and so forth, are all those on a hearing and notice basis? 

Mr. Orson. They are granted subject to the right of any interested 
party to appeal. 

Senator Dirksen. Well, I have got to have an answer to this lan- 
guage, because this is the language on which I will be put in jail if I 
make a mistake. 


In agency hearing proceedings which are subject to notice and opportunity for 
hearing and required by law to be based upon a hearing record— 
those are required by law to be on a hearing record. 

Mr. Otson. Sir, subject to a request that we have a right to correct 
the record, I am under the impression that they are not required by 
law to be based upon the record. 


The power and test reactor licenses are required by law to be based 
upon the record. ‘Those I am very clear about. 


*See letter Dec. 28, 1960, inserted following Mr. Olson’s testimony. 
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Senator Dirxsen. Well, do you have to issue a notice and give 
people an opportunity to be heard when Dr. Joe Blow in my home 
town makes application for an isotope license ¢ 

Mr. Oxson. Sir, we issue the notice and provide the opportunity for 
hearing, but I am sure it is by rule rather than by law. 

In other words, it is by our choice rather than by law, and I am 
confident about that. 

Of course, it is an initial licensing which is excepted from the APA. 

We, however, have not chosen to take advantage of that exception on 
initial licensing, and we have considered initial licensing as subject to 
the APA. 

But if that exception were to be stricken, or if our law did, in fact, 
require a notice and an opportunity for hearing in these radioisotope 
cases, it would be a rather burdensome procedure, and we have to figure 
out some way to streamline them. 

Senator Dirksen. You see, section 5 of our distinguished chairman’s 
bill says: 

It shall be unlawful after a proceeding subject to section 2(a)— 
there is where there is an application for a license, you issue a notice, 
you give people an opportunity to be heard, and there is a provi- 
sion—— 

Senator Carrot. May I interrupt you to say that you have got the 
wrong bill. [Laughter.] 

Senator Dirksen. Don’t tell me. This was introduced by Mr. 
Carroll. 

Senator Carrotu. I know. But there is another Carroll bill. 

Senator Dirksen. Have you changed this? 

Senator Carroiy. Several times. 

Senator Dirksen. What did you do about section 5? 

Senator Carrott. What we have done here. Perhaps I should read 
this. 

We talk about an agency proceedings. 

“Agency proceeding” means any departmental or agency proceeding, formal or 
informal, which results in, or is intended to result in, any decision, determina- 
tion, or order as a prerequisite to which notice and opportunity for hearing are 
required by the Constitution of the United States, or by any statute, or by any 
applicable rule, regulation, or order of any department or independent agency of 
the United States Government, and “agency” means the department or agency 
conducting such proceeding. 

How does that fit in with your adversary proceeding ? 

You have our revised draft ? 

Mr. Orson. I have not seen it, sir. 

Senator Dirksen. Well, your bill has not yet been introduced as yet, 
has it, John? 

Senator Carrotu. No. 

What we have done is that he has taken the bill which he calls the 
Carroll bill, which I want to say for the record, was presented to us 
by the American Bar Association, and I introduced it pro forma, not 
saying that I am the author of the bill, and then we have taken this bill, 
the staff has taken this bill, and drafted and redrafted, as I said on 
the record yesterday, or the day before, four or five times, and trying 
to come up with something to see that Senator Dirksen does not go to 
jail. [Laughter. ] 
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Senator Dirksen. Well, you see, he has got me worried, because this 
was introduced July 13, 1959, you see, and this is the bill on which we 
have had all the hearings, so I have to gather the intent from my genial 
chairman here, on the basis of what he has put in words that my rather 
feeble talents can comprehend so I read section 2, then I read section 5, 
and it says— 

It shall be unlawful after a proceeding subject to section 2(a) of this Act as 
being noticed for hearing for any person, with intent to influence the considera- 
tion or decision of a proceeding, to communicate ex parte— 
that could be a doctor, you see, I may call up and say, “Why don’t you 
get busy and give Dr. Blow a license for an isotope,” and I call you up, 
and one of your boys tells somebody that I called up down there, and 
then I am in trouble. 

Mr. Otson. You see, I haven't given much thought to this because 
we have seen no need for a criminal statute up to now, and our ex 
parte rule in the past year has worked very well, and I think that the 
parties, if there has been any contact, the parties have had it made 
known to them, and I think that that has accomplished our objective 
of simply putting all the facts before the interested parties, the public 
and the applicant, and anyone else who happens to be party to the 
case. 

So I would have some apprehension if this criminal sanction were 
to apply to all of our radioisotope licenses which do not go through 
the formal hearing process, and I would have to look at that rather 
carefully in order to give you a view on that. 

Senator Carrot. As Senator Dirksen said, most of that sort of 
thing has been ministerial. 

Mr. Oxson. I think so. 

Senator Dirksen. Except when the judge looks at this, and there 
is no word “ministerial” in there, and he says “here is what this lan- 
guage says, and here is what you have done, so your conduct squares 
with this, and, therefore, you are guilty of a violation of the Carroll 
bill.” 

There is a fine. It says “willful violation,” and, of course, it was 
willful. Obviously I would not pick up the telephone and call you 
unless it was willful and premeditated. 

It continues— 
shall be subject to a fine of not more than $10,000 or imprisonment of not more 
than one year, or both. 

I do not want to go to jail for 2 years and be under a fine of $10,000. 

Now, you disagree with my friend Whitney Gillilland of the CAB 
who thinks there ought to be a criminal ethical statute. 

Mr. Oxson. At least, sir, I could not agree with him at this moment. 
T have seen no need for a criminal statute. There may be types of 
influence for which criminal sanction would be most appropriate, but I 
do not have in mind that it would be the type that you are speaking of. 

Senator Dirksen. So AEC and CAB a not agree on that point, 
as yet? 

Mr. Otson. That is right. 

Senator Dirksen. Good. 

Senator Carrotu. May I say here now, I think minority counsel has 
had a copy of this. This is a redraft of June 20, 1960, this bill on this, 
and we have sought to eliminate that difficulty. 
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For example, in this bill, any person who volunteers—for example, 
a Member of Congress, a person who would call up, even in an ad- 
versary proceeding, is not guilty of anything. The only thing there 
is a requirement on the part of the Commission that they put it on the 
record. But here is the Gilliland proceeding. 

Any person who, for compensation and in behalf of a party to any agency pro- 
ceeding, willfully and with intent to influence the decision on the merits of such 
proceeding, makes or attempts to make a private communication to any deciding 
officer, shall be punished by imprisonment for not more than one year, or a fine 
of not more than $10.000. or hoth. 

What are the elements that you have here? 

Any person, who, for compensation, he gets paid for it, who will- 
fully and with the intent to influence the decision. 

Obviously, if you called to say, “Why don’t you hurry this thing 
along,” about the doctor who is seeking an isotope, that would not 
come within this bill at all, not at all. 

Nor, would it come within the bill for a criminal prosecution if it 
even involved a more major case than an isotope case, a real adversary 
proceeding, but there are strong provisions in this bill that you have 
got to make it a matter of the record, and I would say—and I will now 
ask counsel who drafted this bill—supposing the Commissioner does 
not make it a matter of record, what law is he violating, if he does 
not make an ex parte communication a matter of record, what is the 
criminal sanction against the Commissioner who fails to function 
under this law ? 

Mr. McDona.p. There is a provision in this bill, Senator, which 
states, which reads as follows: 





Any person who willfully and knowingly fails to make any disclosure required 
by the Act 


which would be a written memo placed in the record— 


or who willfully attempts to cause another person to fail to make such disclosure, 
shall be punished by imprisonment for not more than one year, or a fine of not 
more than $10,000, or both. 

Senator Carroiu. So this is really a penalty directed at a Commis- 
sioner or anyone who has a duty under the statute to make a record ? 

Do I understand that to be the case? 

Mr. McDonatp. There is a further, what you would call civil sanc- 
tion for the willful and negligent failure of the deciding officer to 
make a disclosure, which sanctions disqualify the officer from further 
participation in this proceeding. 

Senator Carroti. Then am I wrong in my analysis here, by my very 
quick summary, and I reserve my right to change my mind as we get 
into this more, but we have redrafted this law four or five times, Fa 
Senator called the AEC on an isotope case which has been indicated 
here, is in a sense, well, it is more than ministerial, although treated as 
a ministerial thing, if he did not receive ayment for his call,would he 
cane the law, would he be subject to the criminal sanctions of this 

ill? 

Mr. McDonatp. Not unless, Senator, he is doing it for compensa- 
tion on behalf of a party to an agency proceeding. 

Senator Carroiy. That is point one. 

Therefore, any member may call. But what is the real thing? They 
have to make a record of that, whether it is a telephone call or a pri- 
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vate conversation or a letter. In that case it has to appear in the 
record. 

Mr. McDonatp. In the public file of the agency rather than in the 
record. 

Senator Carrot. In the public file. If he fails to do that, what is 
the penalty against the person charged with such duty under the 
statute? 

Mr. McDonatp. Well, the deciding officer who fails to make such 
disclosure shall be disqualified from such further participation in the 
case. 

Senator Carrot. In the case. 

Mr. McDonatp. Yes, sir. If there is a willful failure to make dis- 
closure required, then the criminal penalty is required. 

Senator Carroiu. You see, it is really broad. It has to be first, if 
he has made a mistake, or if he has failed to report, he did not think 
the call was important enough, there are many loopholes in there, but 
I think what Mr. Gilliland was trying to say to us yesterday was, “Give 
us a statute, we need something to strengthen us.” 

Many people, many new members of the Commission, coming in 
here, as Mr. Olson said, they come into many pitfalls, they do not know 
about this great Washington Potomac operation, there are many pit- 
falls for new Commissioners too, and many new men who are not law- 
yers, do not know how to resist the pressures. 

But we thought if we could shore them up a little bit with a criminal 
statute, and this is John Randall’s statement—he was the past presi- 
dent of the American Bar Association—who felt there was some need 
for this, so what we tried to do was to draft a statute which was to 
permit the representatives of the people to represent their constituency 
through the front door on the record. But if there is a willful viola- 
tion, if there is payment, the receiving of compensation for influencing 
a decision, that ought to be decided on its merits, this is the criminal 
statute. 

Senator Dirksen. What do you mean by an elected official would be 
receiving compensation for this purpose? 


Senator Carrotu. I do not think there has been any testimony to that 
effect, but I said if he did. 

Senator Dirksen. Is there the intent? 

Senator Carrotu. This is the intent of any person who does this. 
This could be a counsel who receives compensation, who tries to go 
through the back door, or this could be some person in the White 
House, it could be any private party, any lobbyist, may I say, who 
tried such a thing as this. 

It might be a lobbyist for a big company, if he receives compensa- 
tion for his activity, he would be tried under the statute. That is why 
I say we should not raise these alarms about the Congress, because 
there has not been the slightest scintilla of evidence at any time that 
any Member of Congress or, may I say, even the White House, has 
received compensation. 

They do not receive compensation for these things. Sometimes they 
do it—well, for a number of reasons. 

Senator DirKsEN. Including political. 

Mr. Orson. Senator, I wonder if Mr. Naiden and I could be ex- 
cused ? 
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Senator Carrot. Yes. 

Senator Dirksen. Before you go, let me postulate this one case. 

This is a rather serious matter. Now, what kind of a backlog do 
you have at your agency today? Are you current ? 

Mr. Oxson. We are very current. I do not think we even have a 
pending matter before the Commission at the present time. We dis- 
posed of one last week. 

Oh, yes, we have one matter that is pending before us. We have 
been trying to keep these pretty current. The Commission has in the 
past year and a half or 2 years handled, as I said, to start out with— 
we are just getting started in the business, and the last 2 years have 
been the formative years—the Commission itself has handed down, I 
think, 14 opinions and the examiner has had about 17 reactor cases 
and 7 materials cases, and another dozen or a dozen and a half con- 
tract cases. 

We just hired our second examiner this summer, so that indicates 
our load is just getting started. But we have had no backlog before 
the Commission. 

We have had one case that was before the Commission for about a 
year, but, by and large, there was an explanation for that, these mat- 
ters do not stay before our Commission more than 30 days, and we try 
to get the applications out in a matter of weeks rather than months, 
or years. 

We have no backlog. 

Senator Dirksen. Well, your agency, of course, is in an exceptional 
position in that respect, because I think it is common knowledge that 
in many of the old line agencies, at least, there is a very great backlog. 

I recall that the chief judge of the Tax Court some years ago, when 
he came before the Appropriations Committee, in response to a ques- 
tion that I raised, said that they had cases there that were 10, 15 years 
old. Some of them, of course, were tied up because of estate, and that 
sort of thing. 

But I think I could mention other agencies where you have a back- 
log. 

Now, the point I make here is this. 

_Mr. Orson. May I give you some precise figures on pending cases 
right now? 

We have 13 licensing cases pending, 20 contract cases pending, and 
11 cases pending before our patent compensation board. All of them 
are reviewable by the Commission, making a total of 44 cases pending 
and they are all current. 

_ There is no delay on the part of the Commission on those 44 pend- 
ing cases. 

Senator Dirksen. But let me make this special point. Here is a 
matter that has been pending before a regulatory agency for a long 
time, and obviously your constituents are interested. 

Does not make any difference whether it is an individual or a corpo- 
rate entity, and so they are in your hair about it. Maybe they have 
hired counsel, and counsel keep coming to Washington, and he finally 
comes to your office and he says, “I wish you would give that crowd a 
shove down there, because this is costing us money every day that this 
thing is pending.” 
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So you lift the receiver and you call them. You call maybe one, 
and you call another, you call anybody you know, and you proceed 
to raise the devil with them a little bit. 

If you do it long enough, as you said, if you do it day after day, it 
would indicate that maybe you are trying to influence a decision when, 
as a matter of fact, you are only trying to expedite the matter. 

Now, that, in my book, is in the nature of a status inquiry, and the 
question always is when you make a status inquiry, and you may do it 
frequently in the hope that at long last, you will energize them into 
action, at what point do you veer off into what might be an amor- 
phous unethical domain, that would bring you within the purview of 
a criminal ethical statute? 

Now, that is not an easy matter to resolve. 

I said openly in this hearing last year that the day I landed in 
1932 until this good hour, I have been calling up Commissions and I 
have been talking to them whenever I see them. 

I think that is a part of my job in a ponderous Government with 
two and a half million people on the payroll, and agencies all over the 
lot, where the average citizen becomes thoroughly bewildered. 

Now, where is he going to go unless he goes to a Representative 
whom he helped to elect to office, or to a Senator’s office, and say: 

“Look, can’t you call up down there and talk to those guys and get 
a little action on this thing?” 

If I talk long enough, you may think that I am trying to influence 
the decision. I do not agree at all with my distinguished and affable 
chairman in the sense that men are weak and they do not recognize 
these pitfalls. 

Every man is his own ethic, and you are your own ethic when you 

o before the voters, and if somebody wants to smear you all over the 
ot and take you to task and tell what an abominable creature you 
really are, all right, tell the people who send you down here, and then 
you test it out at the polls, and when they refuse to accept that kind of 
judgment, and they do send you, then you become your own ethic, 
and if you are not worthy of it, you ought to quit public office, and if 
a person who is assigned to a regulatory agency hasn’t got the in- 
testinal fortitude and the stamina and a sense of verities to say: 

“Look, Senator, I can’t talk to you about this,” then he has not got 
any business being there, and that resolves the whole ethical problem. 

I cannot persuade myself that you are going to put a lot of fine, 
decorous, ethical words on paper, and inscribe them in the lawbooks 
and make anything of it. I just do not think it can be done, and it 
will do more harm than good before you get through, and you are 
going to be in the awkward and embarrassing position of having to 
say to a man when he walks in your door, “I’m sorry, I can’t call up 
Olson at the AEC,” the way I read it. 

I will tell him, “I could go to jail. I will call him up and tell him 
you are in town, you go and see him, but I cannot call him up and 
go beyond that.” 


I must say to him, “I cannot even make an inquiry as to what the 
status of your case is.” 
_And don’t forget there is going to be a man in a big black robe 
sitting up there, and he is going ote a cold, dispassionate proposition, 
and all he is going to look at are the words that we commit to the law- 
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books, and that is going to be the basis on which the determination 
is going to be made. 

So when you walk into this ethical picture under the circumstances, 
you have bitten off a great big mouthful, and my friend, John Carroll, 
knows how I feel. 

I have exploded on the Senate floor on this thing where all man- 
kind may know, and I will probably explode some more before we 
vet through. 
~ Senator Carroii. Well, it is true that we have debated this thing. 
[Laughter.] I submit that this is a sort of broken-wing argument to 
draw us away from the nest. 

Now, there is only one issue here. 

Senator Dirksen. Explain that met aphor to me. [Laughter.] 

Senator Carrot. W ell, the nest of the issue, the simple issue is 
this: 

It does not mean that we cannot approach the agencies but we must 
do it on the record. This is the point I want to make. On the 
record, 

You cannot do it by telephone calls, you should not do it by tele- 
phone calls unless the adversary, the other person, if they are going 
to have fair trials they have got to know who are contacting judges; 
it is that simple to me, and it is no great ethical concept. 

It is just a matter of the spirit of fairplay which is supposed to 
be the whole spirit that pervades American jurisprudence. 

Now, you cannot put how many people have got influence on this 
scale and how many have got influence on this scale, and attempt to 
reach a proper decision. It is not fair, and I say to my constituents, 
“This is a matter that,” I say, “I will open the door for you, you can 
go down to talk to them.” And I say to the people, “I will not discuss 
the merits of the case personally. If you want to go down and talk 
to them, I can open the door for you. You go down and talk to 
them.” But to say that I am going to call up some person and try to 
influence a decision, I say, well, I could not possibly do this. 

But I have a right, of course, to call the AEC or to write a letter, 
even if it is an adv ersary proceeding, as long as it is on the record. 

In this bill that we have drafted, if you do that, there can be no 
person who could be penalized under the law. 

Now, in the debates on this thing on the floor it took me a long 
time to overcome the great oratoric al ability of my friend here from 
Ilinois. 

But finally, I got them all to admit they ought to come through the 
front door, bec ause they had to admit that one, they cannot deny that. 

Mr. Orson. Well, Senator, if I may interrupt 

Senator Carron, And this is w hy I say that this idea that we are 
invading some congressional prerogative is not true; we are not in- 

vading it at all. What we are trying to do is establish a system, even 
in these quasi-judicial cases, which have the same procedure; I do not 
mean judicializing them. 

They have the same ethical procedure that comes to us trad ‘tionally 
down through the hundreds of years in our cases before the courts. 
This is the concept. 


The broken wing thing I had was, this is a bird in Illinois 
Senator Dirksen. No. (Laughter. | 
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Senator Carrot. (continuing). That when the fox, the coyote, 
comes to it, it affects a broken wing to draw him away from the nest, 
you see, to protect its young. 

Now, I use that expression to say, let us not use the broken wing 
technique to draw us away from the central issue in this case. We are 
not trying to put people in jail. We are trying to restore the faith 
and confidence in the decisions that are given out by these adjudicatory 
agencies. This is the sole purpose of the bar bill which has been, as 
I say, drafted and redrafted. 

I think this is a most modest bill, but I still do not claim the author- 
ship of it, and I do not say I am for a criminal sanction. 

Counsel informs me that we have sent this bill down to the Attorney 
General, we sent it down last fall. We have been pressing month 
after month to get an opinion to see what he thinks about it, and we 
have not heard anything. 

Senator Dirksen. There was an election. [Laughter.] 

Mr. Oxtson. I would like to answer both Senator Carroll and Sena- 
tor Dirksen. 

Senator Dirxsen. I have one more observation, and then you may 
answer, and then I am through. But I will make a point of this. 

Senator CarroLy. You just thought you were going to go in 30 
minutes. 

Senator Dirksen. You make a status inquiry, you do not try to 
influence anybody. All right, it goes on the record. 

But let the average citizen have somebody say, “Why, Dirksen called 
up the ICC, he called up the AEC, he talked to Olson,” and you never 
find out what he talked about. 

You just ask what is the status of this case, your docket number, 
number so and so, and then you tell me. 

Is that influence in an adversary proceeding, but wait until the 
information goes abroad, it takes wings, and then it is implemented, 
and pretty soon, you have got horns, and it is made to appear, of 
course, that I am right down there sitting in your lap trying to in- 
fluence your decision, and you are dealing with a rather interesting 
factor in this picture, because, say what you like you cannot divest it 
from that political overtone that is a part of the whole structure of 
government, and some fellow might come out and say, “Well, I will 
read Dirksen’s record to you. He called Olson 5 times in AEC, he 
called Gilliland 10 times down in the CAB,” and nothing is said as te 
whether I tried to influence anybody. 

The chairman of the subcommittee of the American Bar Associa- 
tion, if I remember the testimony, correctly, said— 

It can be considered that the fact that you did lift the receiver might be re 
garded at the other end of the line as an effort to influence a decision. 

I try to be just as circumspect, because our whole judicial system, 
the whole body of evidence, has been built up to prevent prejudicial 
things from getting to the jury, that it might intervene to obstruct 
the processes of justice, and the question is do you get that sort of 
a deal here? 

Well. I have had my say. 

Mr. Orson. Well, Senator, I think that the ex parte rule that the 
Commission has is a good one, and it represents a unanimous Commis- 
sion position. 
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We have operated under it for a year with no difficulty, and I am 
satisfied, pleased with the rule, and I think that it provides for the 
front door, on-the-record approach, that Senator Carroll is talking 
about, and it prevents the back door, star chamber approach and 
off-the-record decision that we are all opposed to. 

I think that the administrative system is a good system and, some- 
what contrary to the comments of Mr. Hector yesterday, I think that 
it depends a lot on people. 

I think that any system can go bad if people do not have the will 
io keep pushing the cases out and do not have the will to insist that 
those decisions go forward strictly upon the record of evidence. 

So far as the criminal sanctions are concerned, I cannot speak for 
the Commission. We have not discussed it. We found no need for 
(lisecussing it up to this point. 

As a Commissioner, I would have no objection to being under 
criminal sanctions about reporting, about complying with our type 
of rule. 

If I received a communication, I think that I have a very serious 
responsibility of making that a part of the public record. 

Senator Dirksen. Oral or written ? 

Mr. Otson. Both. 

Senator Dirksen. Both? 

Mr. Orson. And I would say to you, Senator, it would be my ad- 
vice to you that your communications be written and then they speak 
for themselves. 

Senator Dirksen. Oh, but I might catch you at a cocktail party 
out at the Shoreham and back you off in a corner. 

Now, will you have to reduce that to writing and put it in the file? 

Mr. Orson. Well, if you put in a plug on the merits of the case, I 
would put it on the record, and I think it belongs on the record. 

If you will ask me why we didn’t get off the dime, and get the case 
moving that we have been sitting on for 5 years, I wouldn’t think 
that we would reduce it in writing for the record. 

Senator Dirksen. But you are the judge and jury of whether or 
not I was trying to influence you. 

Mr. Otson. I think you have to trust somebody here. 

Senator Dirksen. Sure, you get back to what I have said, every 
man is his own ethic. 

Mr. Orson. Well, our Commission has taken the position on the 
ex parte rule. It has not taken a position on the criminal sanctions, 
so that is my answer to the two questions. 

Senator Carroti. The recording of the communication, any com- 
munication which affects the merits of the case; now, obviously the 
question was asked as to whether this is part of the bill. It would 
seem to me that Commissioner Olson has put his finger right on it. 
Obviously if you are at a cocktail party, where you meet people—I do 
not meet them because I do not go to them—— 

Senator Dirksen. Oh, yes, youdo. [Laughter.] 

Senator Carrotz. But if you discuss a matter like this, if it is a 
status question, why, forget it. 

But if there is a real effort to influence a decision, it ought to go on 
the record, and this bill says they have got to reduce the substance 
of the conversation in writing, am I right in this? 

63196—61——20 
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Mr. McDonap. That is correct. It goes further, Senator. 

Senator Carrot. And you get a copy of what you are purported to 
have said ? 

Senator Dirksen. Let us find out how much further it goes. 

Mr. McDonatp. You mean what I was going to say? Merely that 
the communicator was given a copy of what the purported conversa- 
tion was and he, in turn, may at his option, if he disagrees with that 
summary, give his version of it in writing, which is also in the public 
file. 

Senator Dirksen. Supposing he denies it ? 

Senator Carroiu. He can deny it for the record. 

Mr. McDonaxp. Someone is going to have to decide it, I suppose. 

Senator Dirksen. Right. 

Senator CarroLu. The point is this. 

This is why these bills are difficult to draw up, but this is one of 
the reasons, and I think the other day, Mr. Hector made a very good 
point. There may be a time when it is proper to discuss an issue be- 
fore it becomes adversary. Who knows when it becomes adversary ? 

I think Commissioner Olson said this morning in simple terms he 
can say, “I am sorry, I cannot discuss this. This is an adversary pro- 
ceeding,” and that should end it. 

Well, I thank you very much. 

Senator Hart has been with us here this morning, and we have not 
put in the record the fact that he is present. Senator Hart, you may 
proceed. 

Senator Harr. I had better put in the record why I was not present 
at the earlier part of the week. 

Senator CarroLu. We discussed that earlier. 

Senator Harr. Fully? Had you communicated fully to the rec- 
ord the reason for my absence? 

Senator Carroiui. Well, not fully. But I thought adequately. 

Senator Harr. I was in Ames, Iowa, as a representative of the Sen- 
ate Agriculture Committee on a 4-day conference and, perhaps, be- 
cause I was not participating in the exchange this morning, I have had 
a chance to read this revised bill either more fully or to the point of 
confusion, I am not sure which, because, as I read this bill, when you 
back Mr. Olson into the corner of the Shoreham and just ask the status, 
indeed, you do have to put that in the record, if I read it right. 

Senator Dirksen. But section 2(c) is just as clear as crystal. 
“Private communication” means any oral or written communication with refer- 
ence to any agency proceeding if it is made without giving, at or prior to the 
time of the making of such communication, notice to all parties of record in 
such a proceeding, if such communication is made after notice by the agency pur- 
suant to section 6(a) of this Act and while the proceeding is pending before 
the agency. 

You would be under obligation to do it. 

Senator Carrott. What difference would it make if it is only a 
status inquiry? What difference would it make? 

Senator Dirksen. But it says any communication. 

Senator Harr. I am only attempting to correct. at this point any 
suggestion in the earlier exchange that this redraft would not require 
a status inquiry to go into the record. 

I would have no objection to its going into the record, but. I am just 
trying to make sure that our committee record reflects correctly the 
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scope of this revised bill. Indeed, the pressure to hurry a case, under 
certain circumstances we have all seen, can affect the substantive 
interests. 

If you decide it this week it may be that one of the parties in interest 
does not have the equipment to perform, but to delay it 3 or 4 more 
months, that party in interest might very well have the equipment to 
perform and, therefore, be in a much different position to carry on in 
the case. 

So time itself can affect substantive rights, and pressures to hurry a 
case may, therefore, have a substantive effect. 

Mr. Orson. Time is also important if one side or the other has not 
had a chance to marshal its evidence, and pressure for an early trial, 
an early hearing, might be to their detriment. 

Senator Carrott. Do you have any further questions, Senator 
Hart ? 

Senator Harr. No. 

Mr. Oxtson. Senator, do you care to have Mr. Oulahan and Mr. 
Kingsley stay or are you through with us? 

Senator Carrot. We apologize to you. I did not think you would 
cet away in 30 minutes, but you have been very helpful, too. 

Mr. Otson. Thank you, sir. 

Senator Carroti. Your nonregulatory meeting may have been im- 
portant, but we think this has some importance, too. 

Now, are there any other questions that we want to put to counsel, 
Mr. Oulahan—or I will ask counsel, do you have any questions you 
want to put to him? 

Well, I think we will do this later on. If I may suggest, we will 
send you a copy of this. We have been waiting for this 1 report from 
the Attorney General, but I think it would be w ell that you have a copy 
of this. 

I indicate to you that we have redrafted this bill three or four times 
in trying to achieve something that is workable and sensible, and not 
trying to put somebody in jail, but to see how we can really stop ex 
parte communications in adversary cases. That is the sole purpose of 
the bar bill, and it is the sole purpose of this committee. 

Mr. Orson. Thank you, Senator. 

Mr. McDonatp. May I suggest, in view of the fact that these two 
versions have been discussed so much this morning, that both be 
placed in the record ¢ 

Senator Carroti. They will go in the record at this point, without 
objection. 

Mr. McDonaxp. That is S. 2374, as originally introduced, and 
revised S. 2374. 

( The documents referred to follow :) 


{(S. 2874, 86th Cong., 1st sess.] 
A BILL To establish standards of conduct for agency hearing proceedings of record. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Agency 
Hearing Standards of Conduct Act.” 

Sec. 2. HEARINGS OF REcorD.—(a) In agency hearing proceedings which are 
subject to notice and opportunity for hearing and required by law to be based 
upon a hearing record, the agency’s determination and decision shall be based 
solely and exclusively upon the issues, pleadings, evidence, and contentions of 
record in the proceedings. Such proceedings shall include (1) adjudications; 
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(2) hearings of record which by law are made subject to the procedure governing 
adjudications; and (3) those hearing proceedings which by the agency’s notice 
of hearing are made subject to the standards of conduct of this Act. 

(b) The requirements of section 2(a) shall not apply to (1) agency actions 
which are administrative or executive in character; (2) administrative rulings 
or interpretations not subject to notice and hearing; (3) investigations; (4) 
rulemaking proceedings, except those governed by section 2(a) above. 

(c) The notice of hearing in each agency proceeding shall state whether it is 
or is not subject to section 2(a) of this Act. 

Sec. 3. Ex PARTE INFLUENCE, RESPONSIBILITIES OF AGENCY MEMBERS AND HEAR- 
ING OFFICcERS.—It shall be unlawful for any agency member or hearing officer 
who presides over or participates in the decision or conduct of a hearing pro- 
ceeding subject to section 2(a) of this Act to permit, receive, entertain, or con- 
sider any ex parte private interview, argument, or communication pertaining 
to his consideration or decision of such proceeding, except in circumstances au- 
thorized by law or upon reasonable notice to all parties of record. 

Sec. 4. DiscLosurE.—(a) After a proceeding subject to section 2(a) of this 
Act has been noticed for hearing, if any such interview, argument, or com- 
munication contrary to section 3 is received by an agency member or hearing 
officer he shall promptly make the communication, if written, or a true sum- 
mary, if oral, together with a statement of the circumstances, a matter of record 
in the public file of the agency with notice thereof to all parties. 

(b) Failure to make disclosures required in section 4(a) above may be cause 
for disqualification, censure, suspension, or removal from office. 

(ec) A willful violation of this section shall be subject to a fine of not more 
than $10,000 or imprisonment for not more than one year, or both. 

Sec. 5. Ex PARTE INFLUENCE, RESPONSIBILITIES OF LITIGANTS AND OTHERS.— 
(a) It shall be unlawful after a proceeding subject to section 2(a) of this Act 
has been noticed for hearing for any person, with intent to influence the con- 
sideration or decision of a proceeding, to communicate ex parte, directly or in- 
directly, with any agency member or hearing officer concerning a proceeding 
which is pending before the agency, except in circumstances authorized by law 
or upon reasonable notice to all parties of record. 

(b) A willful violation of section 5(a) shall be subject to a fine of not more 
than $10,000 or imprisonment of not more than one year, or both. 

(c) Violation of section 5(a) by any party to the proceeding or by anyone 
acting for or in his behalf, shall be good cause, in the agency's discretion, for 
disqualification of such party. 


[S. 2374 (revised), June 20, 1960] 
A BILL To establish standards of conduct for agency proceedings of record 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That— 

This Act may be cited as the “Agency Standards of Conduct Act.” 

Sec. 2.—As used in this Act, except where the context clearly indicates other- 
wise— 

(a) “Agency proceeding” means any departmental or agency proceeding, 
formal or informal, which results in, or is intended to result in, any decision, 
determination, or order as a prerequisite to which notice and opportunity 
for hearing are required by the Constitution of the United States, or by 
any statute, or by any applicable rule, regulation, or order of any depart- 
ment or independent agency of the United States Government, and “agency” 
means the department or agency conducting such proceeding. 

(b) “Deciding officer” means any member of any agency, or any officer or 
employee of any executive department or independent agency who is desig- 
nated to preside over an agency proceeding, or who makes any preliminary 
or final determination in such proceeding, or who participates in any such 
preliminary or final determination, or who is authorized by the agency to 
participate in any review, reexamination, or revision of any such determina- 
tion. 

(c) “Private communication” means any oral or written communication 
with reference to any agency proceeding if it is made without giving, at or 
prior to the time of the making of such communication, notice to all parties 
of record in such proceeding, if such communication is made after notice 
by the agency pursuant to section 6(a) of this Act and while the proceeding 
is pending before the agency. 
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Nothing contained in this Act shall be construed to prevent, or require dis- 
closure of, communications, written or oral, concerning an agency proceeding 
among those persons who are, at the time thereof, listed in accordance with 
section 6(b) of this Act as deciding officers for such proceeding. This Act shall 
not authorize communications by any person if otherwise prohibited. 

Sec. 3.—It shall be unlawful— 

(a) for any deciding officer to receive or permit any private communica- 
tion respecting an agency proceeding as to which he is listed as a deciding 
officer in accordance with section 6(b) of this Act without disclosing the 
communication in accordance with the requirements of section 4 of this Act. 

(b) for a party or for any other person, for compensation and in behalf of 
any party to an agency proceeding, to make, or attempt to make, with re- 
spect thereto any private communication to any person lisited as a deciding 
officer for such proceeding. 

Sec. 4—If any person shall make, or attempt to make, any private com- 
munication respecting any agency proceeding to any deciding officer, such com- 
inunication, if written, shall forthwith be placed in the public file of the agency. 
If such communication be made or attempted orally, the deciding officer shall, 
within three days thereafter, make a written summary in which he shall state, 
to the best of his information, recollection and belief, the circumstances thereof 
and the content of such communication. Such summary shall forthwith be 
placed in the public file of the agency. The agency shall cause a true and correct 
copy of such summary to be delivered to the person who made, or attempted to 
make, such communication, and to any other person named in the officer’s sum- 
mary as being present at the time such communication was made or attempted. 
Any such person may, at his option, make a written summary in which he shall 
state to the best of his information, recollection and belief, the circumstances 
thereof and the content of such communication, and shall have the right to 
have such summary placed in the public file of the agency. 

Sec. 5.—When any private communication has been disclosed in compliance 
with section 4 of this Act, any party to the agency proceeding shall be afforded 
a reasonable opportunity to place in the record of such proceeding material 
relevant to the subject matter of the Communication, and, if necessary, the 
proceeding shall be reopened for the purpose of receiving evidence thereon. 

Sec. 6.—(a) Each agency shall, in the first public notice, rule, or order issued 
in connection with a proceeding state whether it is an agency proceeding sub- 
ject to the provisions of this Act. 

(b) Each agency shall, by notice published in the Federal Register, designate 
an officer or employee as its “docket clerk.” It shall be the duty of the docket 
clerk to maintain the public files relating to all agency proceedings subject to 
the provisions of this Act. Such docket clerk shall maintain a continuous and 
current list of each agency proceeding subject to this Act, and a docket showing 
the status thereof, and in addition, a list of every person who currently is a 
deciding officer in connection therewith. 

Sec. 7.—(a) If any party to an agency proceeding shall make, or cause to be 
made, any private communication which shall not have been disclosed as re- 
quired by section 4 of this Act, and if the determination of the proceeding shall 
be, in whole or in part, favorable to such party, the determination shall be pre- 
sumed to have been influenced by the communication, and it, insofar as it is 
favorable to such party, shall be annulled and set aside upon request of any other 
party aggrieved thereby, or upon the agency’s own motion, and the issue shall 
be reconsidered by the agency. 

(b) The willful or negligent failure of any deciding officer to make a dis- 
closure required by section 4 of this Act shall disqualify such deciding officer 
from further participation in the agency proceeding. Willful failure to make 
any disclosure required by section 4 of this Act shall constitute misconduct and 
shall be grounds for the censure, suspension, or removal of such deciding officer, 
at the discretion of the authority by whom such officer was appointed. 

(c) A willful violation of section 3(b) of this Act, if committed by a person 
authorized to practice or represent others before the agency, shall be grounds, 
in the discretion of the agency, for the suspension or revocation of the right of 
such person to practice or represent others before the agency. 

(d) Any person who willfully and knowingly fails to make any disclosure re- 
quired by this Act, or who willfully attempts to cause another person to fail to 
make such disclosure, shall be punished by imprisonment for not more than one 
year, or a fine of not more than $10,000, or both. 
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(e) Any person who, for compensation and in behalf of a party to any agency 
proceeding, willfully and with intent to influence the decision on the merits of 
such proceeding, makes or attempts to make a private communication to any 
deciding officer, shall be punished by imprisonment for not more than one year, 
or a fine of not more than $10,000, or both. 

Sec. 8.—There is hereby authorized to be appropriated to each agency such 
sum as may be required to carry into effect the provisions of this Act. 

Sec. 9—This Act shall take effect on the first day of the third month be 
ginning after the date of enactment of this Act. 


Senator Carroty. I might ask Mr. Oulahan if he has any desire to 
offer any voluntary statement at this time? 

Mr. Ovtanan. No, sir. 

Senator CarroiL. Do you want to get into this Donneybrook ? 

Mr. Ovtanan. Mr. Olson did it very well. 

Senator Carroti. Thank you very much, gentlemen. 

We are going to have Dean Landis here this afternoon at 2 o'clock, 
so we will stand in recess until 2 o’clock. 

(Whereupon, at 11: 30 a.m., a recess was taken until 2 p.m., the same 


day.) 
U.S. Atomic Energy CoMMISSION, 
Washington, D.C., December 28, 1960. 
Hon. JoHn A. CARROLL, 
Chairman, Subcommittee on Administrative Practice and Procedure, 
Committee on the Judiciary, U.S. Senate. 


DEAR SENATOR CARROLL: In connection with my testimony before your sub- 
committee on December 2, 1960, the following information may be of interest 
to you in clarifying my testimony. 

At page 606 of the reporter’s transcript, I referred to the Commission’s rule 
concerning congressional communications. This rule was adopted following 
action by the Commission by order dated July 1, 1959, which provided for the 
placing of congressional communications with respect to the case in the AEC 
public records and for the service of such communications, and AEC replies 
thereto, on the parties to the proceeding, Industrial Waste Disposat Corp., 
docket No. 27-9. On December 11, 1959, the Commission amended its rules, 
10 C.F.R. sections 9.3 and 9.4, and added 10 C.F.R. section 9.8 to provide for 
this procedure in all formal licensing cases, with the Member of Congress who 
originated the communication being simultaneously informed of the action taken. 
The new rules also required the placing of congressional communications and 
AEC responses thereto with respect to a rulemaking proceeding in the AEC 
public records of such proceeding. 

At pages 628-629 of the transcript, Senator Dirksen asked me concerning 
the number of license applications pending before the Commission during the 
course of the year. My answer was that we had “roughly eight to ten thousand 
applications.” Attached is a schedule detailing the figures for the number of 
licenses outstanding between 1955 and 1959 and as of August or September 1960. 

If there is any further information that you require, please do not hesitate 
to call on me. 

Sincerely yours, 
L. K. Orson, Commissioner. 


MEMORANDUM CONCERNING LICENSING UNDER ATOMIC ENERGY ACT oF 1954, As 
AMENDED 


The following principal types of authorizations are required under the act: 

(a) Special nuclear material—License to receive, possess, use, and transfer 
special nuclear material, as provided in sections 53 and 57a(1)-—(2), for the 
conduct of research and development activities under section 31; for use in con- 
duct of research and development activity or in medical therapy, under noncom- 
mercial licenses pursuant to section 104; for use under commercial licenses pur- 
suant to section 103 ; and for other appropriate uses. 

(b) Source material.—License to transfer, deliver, receive, possess, import, or 
export source materials after removal from the place of deposit in nature, as 
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provided in sections 62 and 63 for use in the conduct of research and develop- 
ment activities under section 31; for use in research and development activities 
or in medical therapy under noncommercial licenses pursuant to section 104; for 
use under commercial licenses pursuant to section 103; or for “any other use 
approved by the Commission as an aid to science or industry.” 

(c) Byproduct material.—License to transfer, receive, manufacture, produce, 
acquire, own, possess, import, or export byproduct material, as provided in sec- 
tions 81 and 8&2, for use in research and development, medical therapy, indus- 
trial uses, agricultural uses, and “such other useful applications as may be de- 
veloped.” 

(d) Commercial utilization or production facility—Construction permit and 
operating license for commercial utilization or production facility, as provided 
in sections 101, 102, 103, and 185. 

(e) Noncommercial utilization or production facility—License for noncom- 
mercial utilization or production facility as provided in sections 101, 104, and 
185 for medical therapy, research and development activities for industrial or 
commercial purposes, and research and development activities for noncommer- 
cial purposes. 

(f) Operator's license.—License to individuals, as provided in section 107, as 
operators of various classes of utilization or production facilities under the act. 


BYPRODUCT MATERIAL 


Byproduct material generally includes reactor-produced radioisotopes used 
in a wide variety of industrial, medical, research, and other civilian applica- 
tions. The number of organizations and individuals licensed to possess, use, 
and transfer such material has increased since 1955 as follows : 


Total licensees by year 














Type of user 2 As of Aug. 
31, 1960 
1955 | 1956 1959 
Medical institutions and physicians__...........-- 1,173 | 1,533 2, 286 2, 507 
I CI oon viine xs crtcnadentesowenens 1, 266 1, 493 1, 623 1, 761 
Culepemana wniteriiarer... -.....................- 227 248 283 281 
Federal and State laboratories -__...........-..--- 258 282 1,179 1, 141 
Foundations and institutions ---...........-..----- 57 52 52 55 
CR kiana ke enenantneedntinesdhunbeneene 35 45 82 53 
WO insin a indgitbaignmadirekigetaatuastnntewindain 3,016 | 3,663 5, 505 5,798 





Byproduct licensees are authorized under a general license to export by- 
product materials, except that specific licenses are required for the export of 
radioisotopes of atomic number below 3 and above 83 and for exports to Soviet- 
bloe countries. The number of such specific export licenses is shown below. 











1959 | as of Sept. 
30, 1960 


1956 1957 1958 





Weenie ot Wma iknincs Ceti nc es Se eeeecka boas il 37 37 | 68 | 92 


SOURCE MATERIAL 


Source material is defined under the act and our regulations as 
any material, containing by weight 0.05 percent or more of uranium, 
thorium, or any combination thereof. 

The principal licensed holders of source materials (uranium and 
thorium) are (1) firms using them in research and industrial appli- 
cations and processes, (2) Suniedl supply houses, and (3) persons 
associated with the mining and milling of ores in the Colorado 
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Plateau. The number of domestic and export licenses issued in years 
since the act are as follows: 








Licenses in 
1955 1956 1957 1958 1959 | effect as of 
Sept. 30, 
1960 
Domestic licenses issued __....-.-.----- een bee ee | 1,763} 1,523] 1,182] 1,295] 1,168 | 1,149 
BS INS BING indies enn nsienawe 715 | 740 800 676 721 | (*) 


1 Export licenses normally expire with the individual export covered by the license. 
SPECIAL NUCLEAR MATERIAL 


Section lly. of the act defines special nuclear material as either (1) 
plutonium, uranium enriched in the isotope 233, uranium enriched in 
the isotope 235, “or any other material which the Commission pur- 
suant to * * * section 51 determines to be special nuclear material,” 
or (2) “any material enriched by any of the foregoing,” excluding 
source material. One such determination with respect to special 
nuclear material has been made under the statute, 20 F.R. 4664 (June 
30, 1955 

Under section 52 of the act, the United States retains title to all 
special nuclear material. If special nuclear material is produced by 
licensees in the course of their operations, the AEC is required to 
purchase the material at a fair price, section 56. Under section 58, 
before the Commission establishes a guaranteed fair price or any 
criteria for the waiver of any charge for the use of special nuclear 
material, the proposals must be submitted to the Joint Committee on 
Atomic Energy. Where special nuclear material is furnished by the 
AEC for activities authorized under sections 31 and 104, the Com- 
mission may make a reasonable charge for the use of such material, 
“considering among other things, whether the licensee is a nonprofit 
or eleemosy1 nary institution and the purposes for which the special 
nuclear material will be used.” However, the Commission is required 
to make a reasonable charge for special nuclear material distributed 
for use by commercial licensees under section 103. 

Regulations which require or authorize the incorporation of fur- 
ther conditions in special nuclear material licenses are found in 10 
C.F.R. part 70. The number of licenses in effect, by year, is as follows: 





1955 1956 1957 1959 | As of Sept. 


| 30, 1960 





re I oo ok tes ee eee 7 


| 
| al 
| 


294 | 340 
! 





OPERATORS’ LICENSES 


Operators’ licenses issued to individuals for the manipulation of reactor con- 
trols are issued in accordance with 10 C.F.R. part 55, “Operators’ Licenses.” 
The number of effective licenses has increased steadily over recent years as 
follows: 


1955 1956 1957 1958 1959 | As of Sept. 


30, 1960 











Sen CE TOININS. «6. oecniceiecanesuineconcuasecen | 3 o7| 148] 354 | 465 | 525 
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PRODUCTION AND UTILIZATION FACILITIES 


A utilization facility is defined by the act and AEC regulations as any nuclear 
reactor other than one designed or used primarily for the production of plu- 
tonium, in which event the reactor would be a production facility. ‘Two types 
of licenses are issued for reactors under sections 103, 104, and 185 of the act. 
The first of these is a construction permit, and the second is an operating license 
for the loading and operation of the reactor after the completion of construc- 
tion. 

Section 189a. of the AEA, 42 U.S.C. 2239(a), affords opportunity for hearing 
upon the request of any person whose interest may be affected in, among other 
things, “any proceeding under this act, for the granting, suspending, revoking, 
or amending of any license or construction permit, or application to transfer 
control, * * * and in any proceeding for the payment of compensation, an award 
or royalties under sections 153, 157, 186c., or 188 [of the AEA]”. Public Law 
85-256, 71 Stat. 576 (1957), added a second sentence to section 189a. which re- 
quires a mandatory hearing after 30 days’ notice “on each application under 
section 103 or 104b. for a license for a facility, and on any application under 
section 104c. for a license for a testing facility.” Even though section 189a. 
does not literally contain a requirement for a hearing “‘on the record”, the AEC 
interprets the section to require such a hearing in adjudicatory proceedings. 

Facility licenses in effect, by year, are as follows: 


LICENSES IN EFFECT 


| 








| 
Type facility and license 1955 1956 1957 1958 1959 | Asof Sept. 
30, 1960 
— —— —————E——— 

Power reactors: 

Ceeanarupmenate Wem. gid se dew wkg idan 0 4 4 4 3 6 

CUI THUNB sion. 5 ethane ce 0 0 1 1 2 3 
Test reactors: 

COCR IIDEENE ONUNNOR go nc ecccadeccuwnccces 0 0 1 3 1 1 

eee ee eee 0 | 0 0 0 2 2 
Research reactors: 

Conasirustion Permits. 2... deccapanncacsipss 4 | 2 10 10 16 1 

I aera 2 6 19 31 39 42 
Critical experiment facilities: 

C2eEGND SOND ko ptternontdbaciden 2 4 4 2 1 2 

i A EAE AE Ren ar eae? 0 0 6 10 13 | 13 

| 
LICENSES ISSUED 

Reseter enport Moeneben gies ith ctnd 0 1 15 8 12 3 
Centrifuge import 0 RE EPS PUP PEER 0 0 0 0 0 1 











AFTERNOON SESSION 


Present: Senators Carroll, Hart, and Dirksen. 

Also present : Senator Wiley. 

Senator CarroLL. The committee will come to order. 

The first witness this afternoon will be Dean Landis, and I think 
he will be the only witness we will have this afternoon. 

I want to state at the outset that we will not adjourn these hearings 
today, we will recess subject to the call of the Chair, and I hope that 
will be agreed to by my colleagues, and that later on, after I confer 
with other members of the subcommittee, we will discuss the question 

of whether we will keep the record open for other filings. 

Dean Landis has a long and distinguished record, as a lawyer, as an 
administrator, and as a public servant, and I am going to put his 
biography in the record at this point, without objection. 
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(The document referred to follows :) 


JAMES MoCaAuLey LANpDIS? 


Landis, James McCauley, lawyer; born of American parents, Tokyo, Japan, 
September 25, 1899; s. Henry More and Emma Marie (Stiefler) L.; student 
Mercersburg Acad., 1914-16; A.B., Princeton. 1921: LL.B., Harvard, 1924,, 8.J.D., 
1925; LL.D., Fouad Univ., Cairo, Egypt; m. Stella Galloway McGehee, Aug. 28, 
1926; children—Stella Ann, Elen McGehee; married 2d, Dorothy Purdy Brown, 
July 3, 1948. Law clk. to Justice Brandeis, U.S. Supreme Ct., 1925; asst. prof. 
law, Harvard, 1926-28 prof. legislation, 1928-34; mem. Federal Trade Commn., 
1933-34: mem. Securities and Exchange Commn., 1934-37 (chmn. 1935-37) ; 
dean Harvard Law School, 1937-46; partner law firm Landis, Brenner, Feld- 
man and Reilly; gen. counsel N.Y. Mere. Exchange, 1958—; dir. Skouras 
Theatres, United Artists Theatre Circuit, Skiatron Electronics and Television 
Corp., Met. Playhouses, Inc., Magra Theatre Corp.; mem. firm Landis, Feldman, 
Reilly and Akers, N.Y.; mem. firm Landis, Cohen, Rubin & Schwartz, Wash., 
D.C. Acting Chmn. N.Y. Fur Mfg. Industry, 1949. Director Jet-Missiles-Auto- 
mation Found., Internat. College Beirut, Syria; chancellor Asia Inst., N.Y., 
1953. Supr. Town of Harrison, N.Y., 1955-57; member New York Public Service 
Commission, 1958. Member Commission on Uniform State Laws, Mass., 1931; 
member National Power Policy Commn., 19837; mem. Pres. Emergency Bd. on 
Nat. Ry. Strike, 1938; special trial examiner, U.S. Dept. Labor, 1939; consultant 
to advisory Commn. Counsel of Nat. Defense, 1940; consultant War Dept., 1941; 
regional dir. U.S. Office of Civilian Defense, 1941-42, director, 1942-48; dir. of 
American Economic Operations and Minister to Middle East, 1943-45; chmn. 
Civil Aeronautics Bd., 1946-47; co-chairman Air Coordinating Com., 1946-47; 
member bd. trustees F. D. Roosevelt Memorial Library, 1946. Chmn. President’s 
Spl. Bd. on Air Safety, 1947. Awarded Medal for Merit; Order of Leopold 
(Belgium). Mem. Am. Acad. Arts and Sciences, Am. Philos. Soc., Inst. for 
Aeronaut. Scis., Phi Beta Kappa, Delta Sigma Rho. Democrat. Presbyterian. 
Clubs: Harvard (Boston); Harvard, Economic (New York). Editor: Selected 
Readings on the Law of Contracts, 1931. Author: (with Felix Frankfurter) 
The Business of the Supreme Court, 1927; Cases on Labor Law, 1934, 2d edit., 
1942; The Administrative Process, 1938; The Surrender of King Leopold (with 
Joseph P. Kennedy), 1950. Home: Griswold Rd., Rye, N.Y. Office: 415 Madi- 
son Av., N.Y.C.” 





Senator Carrotn. I want to say to my colleagues, Senator Hart 
and Senator Dirksen, that at the outset of these hearings the first 
witness was Judge Prettyman who had been designated by President 
“isenhower August last to again reestablish the conference concept. 

At the conclusion of his testimony—previously I had taken the 
liberty of inviting Dean Landis to actively participate—I extended 
the same invitation to Judge Prettyman, and we also put Dean Landis 
on the Republican side, and Judge Prettyman on the Democratic 
side. 

We purposely tried to hold these ‘hearings after the election for 
reasons, which I said, were obvious. 

Senator Dirksen. Don’t you want to state the reasons? 
{ Laughter. ] 

Senator Carrotu. I thought I knew the outcome of the election, 
and I did not want to press the issue too much. [Laughter. ] 

Now, Dean Landis, if you will be kind enough to proceed in your 
own fashion, please do. 

Senator Dirksen. Mr. Chairman, can I make a brief statement ? 

Senator Carrot. Yes. 

Senator Dirksen. Mr. Chairman, first let me say I am glad to see 


Dean Landis before this committee. It is like a resumption of old 
times. 


+ Source: Who’s Who in America, vol. 31; p. 1660. 
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When he was Chairman of the Securities and Exchange Commis- 
sion, and I was just a humble Congressman on the Independent Offices 
Subcommittee of the Appropri iations Committee of the House, while 
our job then was to see how much or how little money we could give 
you and for you to get your job done, we always did get into the policy 
field, and those were in those rather interesting days when the predi- 

cate for the administrative process, I think, was being laid. 

Since then I have not kept track of you except through the press, so 
to speak, but I did carry around with me on vac: ation a copy of that 
very excellent speech you made to the American Bar Association, and 
it brought back some rather interesting recollections, because I thought 
you summarized it well when you alluded to the decade of growth, and 

then the decade of recognition, shall we say, and the decade now of 
analysis and synthesis to see where we are at the end of this trail. 

You did me high honor, I thought, in that speech in quoting some- 
thing that I had s said either on the floor of the Senate or in the Com- 
mittee, and I am one of those ad lib from the hip people who can 
sometimes be a little jocose and yet quite serious, notwithstanding the 
whole job. 

I recognize, I think, as you do, the necessity for some work to be 
done in the general administrative field, because I have made a conten- 
tion here over and over that Government has become a wilderness, it 
has become a labyrinth, and I think you will recognize that, because I 
noticed one statement on page 10 of your bar speec h in which you said : 

Of ex parte contacts between legislators and agency members too little has yet 
been told. 

I think that is true, because I made an open secret of the fact that I 
constantly call the agencies, and I raised the question this morning 
whether I would go to jail if I waylaid one at a cocktail party and got 
him off in a corner and whether he, Mr. Olson, of AEC would feel 
constrained then to go back and, insofar as possible, reduce my remarks 
to what he thought * was a fair appraisal of their import and content, 
and then to me ake it a part of the record. 

So there are those things, and I suppose human nature being what 
it is, and human fallibility being what it is, that will go on, unless we 
get my distinguished friend from Colorado here to introduce a. bill 

that it will be ‘illegal, unlawful and several other things to even invite 
an agency head to come to your cocktail party. 

But once you get him there, how do you very well refrain from 
talking to him if ‘suddenly some attorney or some constituent has been 
in your office that very day and said, “Now, if you see Jim Landis 
around, talk to him about this.” 

So, you see, it just slips out as unconsciously as anything can be. 

So I try, first, to recognize that we live in a rather human world. 
But I see some things that I think you see, and that you have pointed 
out in your bar speec ch. 

One is that there has got to be some clarification of this whole ques- 
tion of administrative policy and whether it is to be divided so that you 
have one group in the agency to determine the policy, make it known, 
so it is as clear as crystal to everybody; and ron you have still an- 
cther group to apply the policy, and then you give everybody his 
day in court, of course, through an independent. hearing examiner 
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where he will have his day so far as the agency is concerned ; and then 
you might go on to judicial review. 

So it divides itself up pretty well. My own estimate of the hear- 
ings that have taken place here from time to time on an oversight 
basis brings me to that contention. 

But there is one thing that has always bothered me, of course, and 
that is what we do in the ethical field. 

I never felt that it was unethical for me to call up the Chairman of 
the Interstate Commerce Commission and say, “What are you doing 
about that case out in Peoria, Il. ?” 

It is a status inquiry. There are some who feel that that probably 
is an exercise of influence by the mere lifting of the telephone and 
calling up the agency. 

But I think long after I am dead and gone, and long after that 
dome has tarnished, those who will come behind me will probably 
be doing the same identical thing, even though my good friend from 
Colorado gets a statute on the books, and I am going to try to pre- 
vent him from getting that kind on the books if I can, because there 
is the jeopardy of going to jail, under his original bill, for 2 years, 
and a $10,000 fine. 

I do not want to go to jail that long. That is too long. And I 
do not want to pay that kind of a fine because out of a Senator’s salary 
I could not afford it. So that is one nub on which this thing has got 
off a little bit. 

But I notice you have recognized the fact that this isa problem, and 
you have alluded to it, and you did me the honor, of course, to repro- 
duce some of my remarks on that subject, and I do feel honored when 
a country lawyer is honored that way by the dean of one of the great— 
I did not say the greatest—one of the great law schools of the coun- 
try, and then you honored me also by elevating me and making me 
the senior Senator from the State of Illinois. 

I wish I could embrace that title. Unfortunately I cannot as yet, 
unless they keep me here a good deal longer. 

So, I think for the moment, those will be only the preliminary re- 
marks I have, and then we will just renew old times, as it were, long, 
long ago, when the New Deal came in. 

I was neither in it, nor of it. I was just around it as a minority 
Member in the 73d Congress. But, Dean Landis, it is good to see 
you here. 

Senator Carrotu. Well now, Dean, now that we have dealt with the 
cocktail approach and bar speeches, what. do you really think about 
the situation? [Laughter.] 

I do not want to foreclose Senator Hart in any observations he may 
wish to make. 

Senator Hart. I have none. 

Senator Carrott. You may proceed. 


STATEMENT OF JAMES M. LANDIS 


Mr. Lanois. Mr. Chairman, I thought in the light of the observa- 
tion of this committee during the past week that your own concept of 
what you are inquiring into was broader than the particular bills that 
were before you, and that the interest of this committee went really 
to the administrative process as a whole, rather than to certain pro- 
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posals that were presented to it dealing with the problem of ex parte 
statements, as to which I hope the Senator from Illinois and myself 
will not only grow older but wiser in our dealings with them, and more 
considerate of the amenities of the executive and the administrative 
on the one hand, and the representatives of the people, as elected, on 
the other. 

Senator Carrott. May I say, in response that this was our concept 
in these hearings, not to talk about specific bills, but to find out what, 
if anything, should be done. 

Should there be a change in the structure of the agencies? Where 
are we and where are we going? This was the real purpose of these 
hearings. But, of course, Il am always glad to have the Senator from 
Illinois, the distinguished Senator from Illinois, bring up these other 
issues, because it livens up the proceedings. 

Senator Dirksen. Thank you. [Laughter.] 

Mr. Lanpis. Mr. Chairman, when I took over this assignment, at 
the request of the President-elect, to consider the problem of the Fed- 
eral regulatory agencies, the first thing that I did was to try to sit 
down and say: “What are the problems that we are really concerned 
with ¢” 

It is wise to discover what the problem is before you start devising 
solutions, and so frequently in this field I think the solutions are de- 
vised before the problems are discovered. 

I think, as we break down these problems, we will find that there 
is no patent solution of any kind, but that the solutions, if there are 
any, have to be tailored to the individual problems as we see them. 

Now, I have broken down what I consider to be the concern of the 
Congress and of the public with reference to the administrative process 
under several different, shall I say, rubrics; and these rubrics them- 
selves tend to sweep into each other, I mean, you cannot make them 
watertight compartments, but I think they would give a start to think- 
ing about these specific problems. 

f I might just catalog these rubrics to start with, and then follow 
with some analysis of the problems that are contained under them, the 
first one, I would say, is the problem of delay. 

The second is the problem of cost involved. 

The third is, you could place it under a rubric either of personnel or 
the lack of, for want of a better word, what we-call expertise, and that 
issue of personnel goes not only to the top level of the regulatory 
agencies but goes all throughout the recruiting of the appropriate 
staffs that these agencies should have at their disposal. 

Another rubric is the subject upon which the distinguished Senator 
from Illinois commented, and that might be called the problem of 
ethics, both the ethical conduct of the members of the agencies and 
their staffs, and the ethical conduct of, we will say, primarily, and I 
think this is primary, the bar that represents private clients before 
agencies. I think the problem of the bar is far more serious than the 
problem that the Senator from Illinois referred to—of casual conver- 
sation. 

A fifth problem here is the internal organization of these agencies, 
how are they organized internally so as to be able effectively to deal 
with the many different matters that come before it. 

The next problem is the problem of procedure. 
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The American Bar Association, for example, has concerned itself 
greatly with this problem and has numerous suggestions, has made 
them in the past and is making them at the present time, as to modifi- 
cations or changes in procedure which, in their opinion, would bring 
about a fairer disposition of these controversies. 

The next problem is that problem to which, I think, Judge Pretty- 
man has adverted at length, and that is a lack of coordination among 
the various agencies with regard to procedural problems. Can there 
be wiser and more uniform coordination with regard to the procedural 
steps that are to be followed before these agencies ? 

Then I go from there to the problem that Mr. Hector and others 
have dealt with, and that is the enunciation or the framing of policies 
by these regulatory agencies independently of such strands of policy 
as may be involved in their various adjudicatory actions. 

Finally—no, not finally, just before that, I go to the matter of the 
lack of coordination among the agencies from a substantive point, not 
the procedural thing that Judge Prettyman was talking about, but 
the lack of any substantive coordination among agencies dealing essen- 
tially with the same problem. 

And, finally, I think I would think of a problem, I think, that is 
uppermost in many people’s minds, which is the relationship that 
these agencies should bear, on the one hand, to the executive and, on 
the other, to the Congress, because they have to have a relationship to 
both of them, and what that relationship should be and how it could 
be effectively worked out. 

So, going back to the first of these rubrics, the issue of delay, I do 
not think that there is any real argument but that delay has been 
characterizing to an increasing extent the disposition of matters be- 
fore these agencies. 

I am not too great a believer in a statistical measurement of this 
matter of delay, but let me give you some samples that will simply 
indicate what is happening. 

According to the report of the management survey to the Budget, 
the Civil Aeronautics Board had a backlog of filed dockets which 
stood at 1,527 on June 30, of this year. That is not too important a 
figure. 

But the next figure seems to me to be fairly important, namely, that 
the average age of dockets closed by formal process in 1960 was 32 
months, which is susbtantially 214 years, and that is the average. 

The Office of Administrative Procedure, in its annual report, com- 
menting again upon the Civil Aeronautics Board, said that of 657 
proceedings that were pending before the Civil Aeronautics Board on 
June 30, 1958, 145 proceedings had been pending for over 3 years. 

That is the general sittation, I think in the Civil Aeronautics Board. 

In the Federal Trade Commission, the comments there submitted 
again, to the Bureau of the Budget, are that some cases have to be 
scheduled for hearing as much as a year in advance because of the 
examiners’ dockets being loaded as heavily as they are. 

The agency’s response to a survey by the Committee on Government 
Operations of the Federal Trade Commission, stated that during the 
year 1955, 149 cease and desist orders were issued by the Commission. 

The average time from issuance of the initial complaint letter to 
the final Commission decision was 1,216 days, just short of 314 years. 
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The situation with regard to the Federal Power Commission, I 
think, is fairly well known. I think it is worthwhile repeating what 
the Commission itself said about its docket. In the Phillips case that 
was decided in September of this year, and I quote from that decision, 
they say: 

It would require 13 years for the present staff to dispose of the IP cases— 
that is, the gas cases— 


pending on July 1, 1960. 

During said 13 years, about 6,500 new IP cases would be filed. Thus, if our 
present staff were immediately tripled, and if all new employees would be as 
competent as those we now have, we would not reach a current status in our 
independent producer rate work until 2,043 A.D., 82% years from now. 

That can be set aside, I think, somewhat as a self-serving declara- 
tion on the part of the Federal Power Commission, but still it indicates 
something of the problem. 

A summary of the report to the Budget on Interstate Commerce 
Commission indicates that from the filing of initial papers to decision, 
a period from 18 to 36 months generally elapses. 

The annual report of the Office of Administrative Procedure on the 
Federal Communications Commission in 1958, indicated that of 169 
proceedings pending before the Federal Communications Commission 
on June 30, 1958, 14 proceedings had been pending for over 3 years. 

The same report of the Office of Administrative Procedure on the 
Federal Maritime Board states that of 39 proceedings pending on 
June 30, 1958, 8 had been pending for over 3 years. 

That, I think, gives you some indication of what the problem is, 
but it does not point to exactly what the sources of this delay are, and 
I think if we assume that the sources are simple, we make an error, be- 
‘ause the sources for that delay are attributable at the Commission to 
different factors. 

If we take, for example, the Securities and Exchange Commission 
where the so-called waiting period of 20 days established by the 
Securities Act of 1933 for the registration of new securities has now 
been expanded to almost 60 days and sometimes even in excess of that, 
that delay—and it is a very serious delay—I think, can be attributable 
to two causes. 

The first delay is economy and whether that economy is due to the 
action of the Bureau of the Budget or to the Congress or to the Com- 
mission itself is hard to assess and is needless to assess. 

The fact is that it did exist, and the consequences of it were very 
serious. 

There was some testimony here by Mr. Staats with reference to a 
change in the attitude of the Bureau of the Budget to the situation, 
but let me take figures that go back a little further than those that 
Mr. Staats had. 

I take these figures from a report of the Administrative Law Sec- 
tion of the American Bar Association in 1960. They are just slightly 
different than the other figures that exist, and I think the difference 
is due to averaging out personnel for estimated vacancies. 

There are just a few variations. 

In 1950, there were 496 registration statements filed. At that time, 
personnel approved by the Bureau of the Budget was down some 170 
from those recommended by the Commission, but still was 1,130. 
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In 1955, which is the year that Mr. Staats took for his percentage 
calculations, the base upon which he made his percentage calculations, 
the number of registration statements had risen from 496 to 849, but 
the personnel approved by Bureau of the Budget had dropped from: 
1,130 to 717. 

Now, since that time there has been some increase, but note that the 
increase in the number of registration statements from 496 to 1950 
ran to 1,226 in 1959, and 1,600, an estimated figure, for 1960. 

I think it is rather readily demonstrable that the workload there 
has increased so heavily and personnel increases, comparable person- 
nel increase, have not characterized the situation. 

But a second cause that I think that these delays are attributable 
to, or something that seems to be happening in Government, and 
maybe you people know better than I what causes it, and that is a 
tendency for committee operation. 

In other words, when I am going to discuss a problem, and I go into 
deal with the head of the division, he immediately calls in six people 
in order to help him deal with that problem. You find unwillingness 
generally speaking, throughout the Government by division heads 
and others to assume responsibilities. And, of course, that immedi- 
ately means that time is taken that might be devoted to other affairs. 
I would not say it was too serious in the Securities and Exchange 
Commission. 

Of course, where it is extremely serious is not in a regulatory 
agency, but I think in the State Department where you have to deal, 
at least, with six committees, if not more, in order to get an answer 
to a simple problem, but I have observed that tendency arise. 

Now, if we look at delays in other regulatory agencies, they are 
attributable to other factors. Of course, the delays in the Federal 
Power Commission are attributable to a claimed inability to handle 
the statute, their statutes as interpreted by the Supreme Court of the 
United States. 

I do not think it is worthwhile going into the validity of that claim. 
But for 5, 6 years since the Phillips decision, they hese struggled 
with an attempt or they contend that they have struggled with an 
attempt, to resolve the heavy burden of rate increases, and other prob- 
lems that beset them. 

I think if you are going to, or if you go to the Civil Aeronautics 
Board, the problem is, perhaps, somewhat different. The problem 
arises in a sense out of procedures that are being followed in a great 
many route cases, tremendous hearings. 

As the general counsel for the Eastern Airlines remarked again 
in a little paper in the Administrative Law Bulletin, American Bar 
Association, talking about these proceedings, he said : 

I know of a pending unfinished case where they have already had 61 days 
of hearings, over 10,000 pages of transcript, some 60 pounds of written evi- 
dence, and parenthetically, it should be noted that some 150 persons received 
50 copies, so that there are already some 18,000 pounds and 9 tons of evi- 
dence, and the case is only about 80 percent completed. 

Now, it is easy to criticize that kind of thing. But can you really 
afford not to allow towns, cities, who are anxious to get local service, 
to permit their mayors or their representatives to at least speak their 
piece with regard to the necessity for that kind of local service? 
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Would you deprive Senators and Congressmen from that area of 
expressing themselves in favor of the need for local service in particu- 
lar areas ¢ 

And yet enormous time must be taken by that kind of an opera- 
tion. 

And I say, these delays themselves are due to various causes, and 
I do not believe that you can say there is a simple solution. 

Let me move on to the aseubens, for example, of costs. Obviously, | 
as these proceedings have dragged on, costs themselves mount up, . 
and those are costs not merely of lawyers, costs of economists, avia- 
tion experts, and the costs of records. 

know in one case where I was involved before the Civil Aero- 
nautics Board as a lawyer, the record alone eost $33,000. Not many 
individuals can afford costs of this nature, in order to present their 
position effectively and adequately before these boards, and this is 
particularly true of people without resources behind them. 

I think it has manifested itself with regard to the pattern of opera- 
tions in the airline field. 

The entries into the airline field have been few. It is difficult to 
raise this sufficient working capital in order to even take a chance 
on a proceeding of this nature. 

Some years or many years ago, I represented one helicopter line 
that sought a certificate of convenience and necessity, and the total 
costs of that, of which the lawyers’ fees were not the largest, by any 
means, ran to something over $150,000, $170,000. 

Now, up to the last moment we did not know whether that $170,000 
would go down the drain or whether you would turn up with a certifi- 
cate of convenience and necessity as against the other applicants for 
routes of that type. 

This issue of costs, of course, becomes very much more extensive than 
some of these broad route cases such as the so-called Seven States 
case. 

It would be interesting to know what the total costs of that pro- 
ceeding amounted to, including the costs that were borne by the Gov- 
ernment, taking the time of Government officials. 

In that connection, one of the things that has really disturbed me is 
that the certificated airlines, as distinguished from the other air- 
lines, can charge this cost as an operating cost either taxwise or if 
not tax-wise as a cost allowable in mail pay subsidy proceedings. That, 
I think, has a very definite tendency to lengthen proceedings rather 
than to shorten them. 

N - let me turn to my third rubric, which is the problem of per- 
sonnel. 

_ Wespeak in terms of these agencies possessing expertise and I think 
it is our hope that not only do they have this quality in their staffs but 
that they have some of that quality at the top level. 

I think we have to recognize that you do not necessarily get that 
expertise from the initiation or the beginning of any appointment on 
the part of, we will say, a member of the Commission. He develops 
that as he goes along or he should develop that as he goes along, and 
it may take him a year or less or more to evolve a certain degree 
of expertise himself, and also to be able to utilize such expertise as he 
has in his staff. 
63196—61——21 
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The problem is does it exist? Are Commission staffs really charac- 
terized by people who know, and really know, something about the 
problems, we will say, of transportation ? 

Are there really experts in that field? Well, people have different 
opinions on that. 

I think there has been a general, there is a general, opinion pre- 
vailing that we have less of that expertise in Government today than 
we had, we will say, 20 years ago. We have no Joe Eastmans; we 
have no Mahaffies, we have no Aitchisons, to take one field of trans- 
portation. At least, if we have them, they have not as yet brought 
their heads above the horizon. 

That can be cured, it would seem to me, possibly, by appropriate 
methods of selection which may be enough; also, by a consideration 
of the problem of tenure of these offices. 

To my mind, and I have said this frequently, selection of a member 
of one of these regulatory commissions is a responsibility that the 
President of the United States should discharge with as grave a con- 
cern as the appointment of a Federal judge, if not more. 

The powers that they exercise over industry and its operations are 
large, perhaps larger than judges but, at least, they should be se- 
lected with the care and discrimination that is all important. 

Even so, you have the problem of tenure which arises and the 
tenure of many of these people is fairly short, so that the question 
is whether they can look on being a member of a regulatory agency 
as a substantially permanent way of life. 

Five years is a common tenure. But take, we will say, a distin- 
guished lawyer or a good lawyer, out of his practice for 5 years, 
and then ask him to return to it and build up a practice that he has 
lost during those 5 years, and that is a pretty tough handicap for him 
to meet. 

This problem of selection is—there are again no formulas for its 
solution. Obviously, screening of real consequence has to be done, 
But the problem of personnel not only is present at your top level 
but it is present throughout your staffs, as a whole. 

Provided an agency is imaginative, creative, and trying to deal 
with problems it can present challenges to persons whom it would 
want to recruit to its staffs. 

If it is stagnant, merely adjudicatory, those challenges are absent. 
But the challenges that these agencies must make must arise out of 
their leadership, and I think if you do succeed in creating that type 
of leadership in the agencies themselves, they will have a power to 
recruit, particularly from our younger men, in a way which has not 
characterized the situation since the war. 

My fourth rubric was the issue of what I call ethics. Perhaps I 
do not take that as seriously as other people do. 

We have had recently some unfortunate situations where it may be 
said that commissioners had, well, not been honest. But the situations 
that we have had are not necessarily too many. 

I think if we go back 40 years into the Federal judiciary we can 
remember persons like Judge Archibald, Judge Manton, Judge 
Thomas, and others, and yet those situations will always be with us 
in one way or another. 
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You can never have a personnel that will be 100 percent perfect. 
But I do not complain about the idea that nothing should be done in 
this connection. So far as the staff, of the personnel which staff these 
agencies, and the top personnel of them are concerned, it seems to me 
perfectly easy to deal with that problem in the enunciation of canons 
of, shall I say, administrative conduct comparable to canons of judi- 
cial conduct promulgated by the President and by the Civil Service 
Commission which would give a basis for vinavel of any individual 
who violated those canons, and such action could and should be 
capable of being easily phrased and easily brought into being. 

Also the problem of the bar that practices before these commissions 
could be similarly easily handled. Some of those bars are organized, 
some are not. But I do not think it is too important bars are not 
organized, because the agency itself can have a control over the people 
who practice before it, and a disbarment proceedings brought against 
a lawyer or any professional man before these agencies, has extremely 
serious consequences. 

The Securities and Exchange Commission has moved several times 
in that direction, both with regard to lawyers and accountants, and it 
has, I think, a salutary influence. 

Persons on the outside, that is, the industry and frankly, I am a little 
more concerned about ex parte representations on the part of the in- 
dustry than I am, we will say, on the part of the Congress, because 
I think anybody who is somewhat wise knows that Congressman 
and Senators, in other words, representatives of the people, have cer- 
tain burdens, certain responsibilities, and they are not seeking favors, 
but they are seeking to discharge those responsibilities, and I am less 
worried about that than I am with regard to representations on the 
part of the industry where it is not a matter of public responsibility 
that is being mouthed but purely and generally a matter of private 
gain. 

It may be that legislation of some kind in this field would be de- 
sirable. I somewhat hesitate to adopt the conception of criminal 
penalties in this respect, inasmuch as I am afraid that they will not 
be very enforceable, something like the lobbying legislation, which 
has been active for years on the books, and it is substantially not very 
enforceable, where it is breached. 

But there is a problem that does not loom to me as being the most 
serious - these problems, but certainly one of them that should be 
involved. 

Now, I go to the next phase of it, and that is the internal organiza- 
tion of the agencies. 

Senator Carrou. Could we interrupt at this moment before we 
get into the question of internal organization? You have dealt with 
the delay, you have dealt with the cost of that delay, the question of 
personnel involving expertise, top level, including staffs, and the prob- 
lem of ethics. If I understood your outline you will next proceed to 
internal organization ; is that what you had in mind? 

Mr. Lanois. That is; yes. 

Senator Carrott. Would you mind if at this time before we get 
into the question of internal organization if we began a discussion— 
I hope it will be brief so you can complete your full presentation, 
we want you to make your full presentation—but is there any doubt in 








320 FEDERAL ADMINISTRATIVE PROCEDURE 


your mind that the gestion of delay and backlogs extends pretty much 
throughout, in a prominent fashion throughout, the regulatory 
agencies ? 

Mr. Lanpis. I have found no instance where it does not. 

Senator Carrott. Now, with reference to personnel, you are 
familiar with the various reports and statements about the rapid 
turnover 

Mr. Lanois. Yes, sit. 

Senator Carrott (continuing). In some of these agencies ? 

Is it your idea that if we increase the stature of these positions, if 
there is a salary increase, a term increase, that we may be able to pre- 
vent this rapid turnover in some of these agencies? 

Mr. Lanois. I think quite a bit can be done there. I am not too 
interested in the salary phase of it. 

Generally speaking, these positions pay around $20,000, and that is a 
reasonable living wage for pefsons in that position. 

I do not think the salary thing makes so much difference. I think 
the tenure does, because the problem of breaking one’s life for a short 
period of that nature, and then having, perhaps, to return to it, is a 
much more serious problem than, say, $5,000 a year more while you are 
in office, and I think that is true, particularly with regard to people 
from industry, people from professions, 

It is less true with people from the academic world because they 
normally can return to what they had been doing before. 

Senator Carrot. What would be your idea of the extension of the 
term 7 years, 8 years ? 

Mr. Lanois. I would suggest almost 10 years. 

Senator Dirksen. Why not 15 years, Dean Landis? 

Mr. Lannpts. Well, you have got to be arbitrary about it, and I do 
not like the idea of life tenure that has been advanced here. But it is 
a judgment that one has to make as to whether you make it 7, 10 or 15, 
but I think the 5-year period is somewhat short. 

You will notice that, for example, this turnover does not exist nearly 
as much where the terms are longer. 

In the Federal Reserve Board there is a very little turnover there. 
The tenure there is a 14-year period. It may be that the position, 
which does not pay too much in respect to other positions, but there is 
a sense of permanency on the Federal Reserve Board which does not, 
we will say, characterize the Civil Aeronautics Board. 

Senator Carrotu. That is correct. 

Senator Dirksen. In the Budget and Accounting Act of 1921 we 
gave the Comptroller General a 15-year term. While it is not a regu- 
latory agency, of course, yet there is security of tenure, for one thing, 
and he goes independently about the business of ferreting out difficul- 
ties in Government. 

He knows, of course, that at the end of that time he cannot be reap- 
pointed, but he cannot be removed either unless there is a sufficient 
cause shown for his removal. But it does give him a sense of inde- 
pendence. 

Mr. Lanpts. Yes. 

Senator Dirxsen. And that reflects itself in the judgments and the 
eae that the General Accounting Act made or the office 
makes, 
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Mr. Lanois. I think that is true. It would reflect a sense of inde- 
pendence and judgment and position. ; 

Senator Dirksen. Now, on that question of expertise, here is a very 
human problem that comes up, and that is the problem of politics. 
How are you going to reward the faithful, because they will be right 
in when the term is over and say, “look, I deserve some good job. I 
carried my State for you, so I want you to deliver.” 

That is just as human as anything can be. I know when we came 
in—and I have been here a little while, in fact, a long while—but in 
1953 when the Eisenhower administration came in, I know full well 
the number of people who came and said, “I want to get on the FCC, 
the ICC, the FTC, and CAB,” and anything else that was available. 
It was not always a question of whether they had capacity for it; and 
your real problem, of course, is to try to give a fellow an argument 
when he does not know the fuselage from the wing tanks on an air- 
plane. But that does not make any difference. 

He wants to be on the CAB, and he will beat the table and say, 
“Look, I carried my State. Now what dol get?” You cannot simply 
brush that off to one side because it is a very real problem in a free 
democratic government. 

Mr. Lanpis. Well, maybe the answer, Senator, is to get more ex- 
perts into politics so that you can be able to pick from them. 
| Laughter. | 

Senator Dirksen, Exactly so. You see, you automatically become 
an expert the day you are elected to the Senate. fPenaiioe 

Senator Carrott. Wouldn’t you say, Dean, we have the same prob- 
lem, in a sense, with the appointment of Federal judges? 

It has normally been the custom and the situation when the Repub- 
licans take over, and they appoint Federal judges, at least this is true 
in Colorado, I do not know whether this will be true in Illinois, but 
we know that they are going to appoint an outstanding Republican 
lawyer to take over the bench when they are in control. I am talking 
about this human factor. This has happened in my own case. 

There have been three Republican appointees since I have been in the 
Senate these last 4 years, and they are all competent men, they are 
all able men, and they are able to do the job. 

Now, if we had a man to say, “I have carried the State for you and 
I want a Federal judgeship,” we would not approve him on that basis 
alone. 

It would seem to me that if the party in power—we know that we 
are going to favor certain Democrats, but we have a built-in system 
here where we are supposed to alternate from one party to another, 
isn’t this true, in some of the regulatory bodies? 

Mr. Lanois. That is very true, and provision in the statutes is made 
for that very thing. 

Senator Carroiu. One of the reasons why I did not want to extend 
this 15 or 16 years, is I assume some day the Republicans will come back 
in and I did not want to load all these agencies, [Laughter.] 

Senator Dirksen. It won’t be long now. 

Senator Carroti. But the point I really make is we can, I think, 
as you have outlined, if we make up our minds on a salary increase, 
on an extension of tenure, which some scholars in this field think is the 
key to get proper personnel at the beginning, men of imagination, 
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initiative, and creative thinking, they themselves can achieve great 
results. 

As you have indicated, perhaps, we have fine leaders and, perhaps, 
the press does not pay enough attention to them; maybe we have to 
develop more colorful leaders, and this is what, in your absence the 
other day, I urged these agencies to do, that instead of being negative 
about every bill that comes along, to take a positive approach, if neces- 
sary. 

They object to the ABA’s bill, and they should counterattack and 
come up with a program of their own. 

Your own Civil Service Chairman, a very able man, appointed by 
President Eisenhower, Roger Jones, indicates that we have the 
managerial ability, the experts, we have got the talent within the 
Civil Service Commission to go into these agencies and help them 
eliminate this backlog. 

So I wanted to at this point, during this interruption, certainly to 
endorse the concept that one of our key jobs is to move in this field, to 
extend the terms, and to pick the most capable men we can. 

I understand the human problems too, but I would say that if, in 
my own State, I had people put the pressure on me, if I thought the 
man was not competent to handle the job, I would not recommend 
him. But he need not be an expert, because I think experts can be 
made, the Dean has indicated, in a year. But, if he has the ability or 
the leadership, I would want to recommend him for my State. 

If he does not have it, I think it would be a reflection upon me to 
recommend him and have him fail in that job. That is my own per- 
sonal feeling about it. 

eas this question of ethics, if I may—pardon me, you go right 
ahead. 

Senator Dirksen. I just wanted to ask one question on this age and 
tenure. You get a fellow in prime vigor, let us say, at 44, he may be a 
very excellent attorney and could do a job. But give him a 7 year 
term, and he is 51, and when he comes up before that Senate commit- 
tee he does not know for sure whether he is going to be reported and 
confirmed by the Senate. That has happened, as you know, on other 
occasions. So there he is. 

He takes a chance. Let us assume that he is not confirmed. All 
right. He is 51 years old, he has detached himself from a lucrative 
law practice for a period of 7 years and, as they used to tell me in the 
law school, law is a jealous mistress, and so he is away, and it is hard 
for him to go back and pick up the stitches for a while. 

Now, somewhere that term is going to have to be long enough to 
compensate him for the inconvenience and the sacrifices that have 
been made so that he is not completely devoid of some annuitant righ 
for one thing, when he leaves Government and goes back to fen 
around and see whether he cannot reorient himself in a law practice. 

That is why this question of long tenure appeals to me, ana that is 
why I put 15 years in this bill that we drafted and introduced. 

Mr. Lanois. I would not quarrel on the 15 years, Senator. I am 
very conscious of the problem that you are talking about, because I 
went through it myself, and to go back and build up a law practice 
when you have been away from it for a considerable period of time is 
not the easiest thing. 
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Senator Carroti. As a matter of fact, that is exactly what was 
done with the Comptroller General. I think his term was long, and I 
think once he serves his term he cannot be reappointed. 

Senator Dirksen. That is right. 

Senator Carrouu. If I understand, under the law. These are some 
of the things that are very important for us to consider. 

The other question is whether a member of a commission, after his 
term has expired, may he appear before that commission in a repre- 
ae capacity for the industry which is supposed to be regu- 

a 

Mr. Lanois. I would hold no objection to that, Mr. Chairman, 
provided, of course, that he is not appearing in some matter in which 
he had something to do. 

In fact, I suppose I am somewhat heterodox there in that a number 
of young men who served in the legal department of the SEC, and 
then left and went into practice, I was always delighted to have these 
young fellows appear before me because they knew more, and they 
knew what the Commission was trying to get at. 

Now, that has not always been true. Some of them have tried to 
suggest that they might have some little influence as a result of their 
associations or something of that nature, which usually they do not 
have. 

But I have not been strong in this belief that there should be an 
interval of, say, 2 years or 3 years or whatever period you choose 
between a man’s leaving a regulatory agency and then coming back 
to practice before that agency. 

enator Carrott. My point is, if I may interrupt, in raising this 
issue, that there is ample evidence that in this rapid turnover some 
commissioners have moved into high positions in the industries which 
they are supposed to have been regulating. 

Mr. Lanois. Oh, in the industries, yes. 

Senator Carrotu. Yes. 

We feel that for some of them this is not healthy, this is not a 
healthy condition. 

First of all, it draws these men into the industry and away from 
pone service. They have a right, of course, to make such a move. 

ut this, in itself, it would seem to me, mene have a tendency to 
breed this ex parte influence of which we have been speaking. 

Mr. Lanois. A large part of that is due to the fact that there is no 
long tenure. 

enator Carrouu. I agree with that; I agree with that. 

It is my impression, and I am not sure that I am right about this, 
that there is a statute that prohibits Government employees, Gov- 
ae officials, from appearing before their department for a 2-year 
period. 

This, in turn, in some of the agency cases, has been implemented. 
Some agencies have implemented this, and some have not, by regu- 
lations which prohibit such practice. 

Mr. Lanois. Yes. 

penaiee Carrot. We will try to have that analyzed and put it in the 
record. 

It is my understanding, and I will ask the Senator from Illinois 
and the Senator from Michigan if I have correctly stated the situa- 
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tion, I think the Department of Justice observes these statutes, and 
whether the agencies are exempted, I am not quite clear. 

Senator Dirksen. The Internal Revenue does. 

Mr. Lanois. Internal Revenue does? I do not know whether it is 
statutory or whether it is a rule of practice, but a number of agencies 
have introduced that concept as a rule of practice, that 2 years or a 
certain period should elapse before they handle cases before that 
agency. 

Senator Carrot... Now, previously, Dean, if I recall your testimony, 
you have said that you feel it might be advisable for the President— 
assuming this could be done by Executive order—to establish a code of 
a not only for regulatory bodies but throughout the Government. 

I do not know whether it would be wise to do it by Executive order 
or to give the Congress a chance to go on record for it. 

We have had the code of ethies kic ‘king around, as I read the reports 
here, for a number of years. 

We came out with one, oh, I think is was 2 or 3 years ago. It was 
so broad, in my opinion, that it was a fine statement of principles, so 
broad that it would seem to me to be ineffectual. And I observed in 
one of the President-elect’s speeches that he had an effective code of 
ethics in mind. 

I hope that this will be done. I hope that it will come either as a 
recommendation of the Congress or that it will be done by Executive 
order, as I think it can be done. And I quite agree with you that the 
Civil Service Commission itself may promulgate such rules. 

Mr. Lanois. Yes, I think so. 

Senator Carroiu. And the agencies themselves. 

For example, this morning we had before us the Atomic Energy 
Commission. I think that they have one of the finest statements of 
a code of ethics of any of the agencies. This is of recent origin—I 
ask counsel for the committee when it was announced. 

Mr. McDonaxp. One year ago. 

Senator CarroLy. One year ago. 

They also have a very fine statement about ex parte communica- 
tions, and these agencies themselves, with some leadership and some 
0sIitive thinking, « can do many of these things. And the executive 
br anch can do many of these things. That would make this criminal 
statute that we have been discussing unnecessary, absolutely unneces- 
sary. 

Senator Hart, do you have any questions at this point ? 

Senator Harr. No. 

Senator Carroiti. Senator Dirksen ? 

Senator Dimxsen. Dean, I have one or two questions here on this 
question of delay. 

Senator Carrotyt. Would you pardon me? I forgot to recognize 
our esteemed colleague, a member of the Senate Judiciary Committee, 
Senator Wiley. We are happy to have you here, and if you want to 
participate in questioning, we are very happy to have your advice and 
counsel, 

Senator Witxy. I am very happy for your fine words, and I am 
very happy to be back with such a distinguished crew. 

Senator Carroiy. Crew? 

Senator Witey. Crew. [Laughter.] 
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Senator Dirxsen. Dean, on this question of delay, to what extent 
does indisposition to make decisions account for delay in disposing 
of some of these dockets that come before the commissions; and, 1f that 
were a factor, what can be done? And you may get to this in the 
internal organization to expedite decisionmaking ! 

Now, I think that question of delay will relate also to substantive 
coordination of agencies. 

If, for instance, you have got a case pending before the Federal 
Power Commission, and at the same time there may have been some 
kind of an instruction or rule by the Department of Justice that people 
cannot get together to discuss the matter, well it goes on interminably, 
and somebody has got to make a decision. And if you have no dis- 
position to do so, pretty soon you have developed, I think, an attitude 
of mind where it is a case of just putting it over from one day to an- 
other, and finally you account for these extraordinary dockets that 

ile up. 

. I think in the Tax Court, when Judge Arundel was the Chief Judge 
of the Tax Court, I believe he told me on one occasion they had some 
cases up to 20 years old pending there. 

Now, that is inexcusable, just like it is inexcusable in the Federal 
judiciary that in different sections of the country, and I confess it is 
true in the northern division in my own State, that you have a back- 
log that piles up, witnesses die, litigants die, and to me 

Mr. Lanpts. And the judges themselves die. 

Senator Dirksen. What? 

Mr. Lanois. Judges themselves die, and you have to retry the case. 

Senator Dirksen. Why, sure. Are you going to relate that to sub- 
stantive coordination of agencies ? 

Mr. Lanpis. Yes. I think that it has a bearing on that. 

As I say, there is no simple solution to that problem, but it comes 
up in some of these other categories, and I would be glad to discuss 
it there. 

Senator Carrot. Please proceed, Dean. 

Senator Dirksen. One other question, and that is on costs. Well, 
I cannot reconstruct in my mind when you came before the Appro- 
priations Committee long ago, whether you asked for a good fat 
budget or whether it was a tight budget or whether the Budget Bu- 
reau sat down on you, but I am aware of the fact that after they set 
up a budget expressing pretty well their needs, then they have got to 
go before the Budget Bureau, and you assume that the men who sit 
down with them have some expert knowledge with respect to that 
particular agency; and then, of course, it has got to be resolved before 
it has the imprimatur of the President. 

Now, part of the difficulty may he in the fact that agency heads are 
just timid about coming up because these are not easy bodies with 
which to deal up here on Capitol Hill, as you know, because right 
away they will say, “How many people have you got in this depart- 
ment? How many people have you got there? What salaries do 
they get? Why do you need money for this?” 

Pretty soon you are in a squeeze, and I think the general tendency, 
of course, would be to make an agency head just a little timid. He 
might need $500,000 for a given function, and finally say, “Well, we 
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will ask for $250,000 and then these fellows up on the Hill won’t put 
us through a wringer.” 

So I am aware of the fact that there is some blame in the Congress 
if they are understaffed. 

Let us be clear on that point, and I clearly confess it because I 
served on appropriations for more than 18 years, and I know a little 
something about the appropriations technique. That is one thing 
that enters into costs. 

But the other thing that enters in, of course, is the overall budget, 
hoping that when you take a look at your estimated revenues you can 
contrive a balance, of what do you give here and what do you give 
there. 

All right. In order to dispose of this backlog of cases and bring 
them reasonably current, suppose it took five times as much money. 
Then the Budget Bureau and the White House come into the picture, 
and what do you do to resolve it at that point? Are you going to have 
to sell somebody on the idea that they need more money in order to 
articulate their functions? 

Mr. Lanois. I think some improvement has taken place in the last 
few years along this line, namely, that the Bureau of the Budget tends 
to assign individuals to various agencies. 

Senator Dirxsen. That is true. 

Mr. Lanpis. So that they become acquainted, better acquainted, 
with the needs of those agencies then they have been, we will say, in 
the past, and that is some kind of help. 

Of course, you have the problem of the Congress. As you know, it 
is a little difficult to get anything more from an Appropriations Com- 
mittee than the Bureau of the Budget has recommended. Usually 
you get less. 

But I am not so worried about the Appropriations Committee of 
the Congress. They generally are pretty good, and they do a pretty 
thorough job on some of these things. 

The difficulties, if any, seem to me to lie within the executive branch 
more than the legislative branch in this connection. 

Senator Carroty. Dean, going back to the question—have you 
finished, Senator, on this point ? 

Going back to the question of delay and costs, the great costs and 
the great delay, do you care to express an opinion on a statement 
that has been presented to us before this committee about the sepa- 
ration of functions that there is a growing body of opinion in the 
administrative law field that these agencies cannot ction effi- 
ciently and fairly under a system in which there is this tremendous 
workload? You heard the testimony of the Commissioner from 
the FPC the other day saying he decided 18,000 cases, adversary 
cases, I think he said, in 5 years’ time. And the other statement 
that there is a growing belief that, perhaps, some of this workload 
ought to be transferred into an administrative tribunal. 

There is another opinion on the part of some thinkers and scholars 
in this field that more and more the executive branch should partici- 
pate in the formation of policies which affect the whole Nation, in- 
stead of having it done by a small group. 

I have referred to them as sort of independent floating islands 
forming national policy. In other words, we have the CAB in one 
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field, we have the ICC in another field dealing with trucks and rail- 
roads. And there is some opinion that there ought to be a Depart- 
ment of Transportation. 

But addressing ourselves again to the question of delay and costs, 
perhaps you may not care to express yourself at this time, on this 
question of administrative tribunals. And are we just going to go 
along with the way things are? 

We talk about an ethics bill which, in my opinion, will not go to 
the heart of the matter, although it is desirable. Even the criminal 
statute which my distinguished friend wants to attribute to me, which 
is really not my own at all, and I will be glad to give it over to my 
friend. 

Senator Drrxsen. It has got your name on it; but by request. 

Senator Carrotz. Yes, of course. 

How do we really come to grips with this? Is there a need for 
basic structural change or can we accomplish these things with these 
palliatives and codes of procedure, ethical codes, with a little better 
personnel ; is that the answer, or the streamlining of some procedures ? 

When I think of the Federal Power Commission I do not see how 
we can touch that situation for years unless there is some basic 
change, that is my own opinion, which I have not firmly fixed in my 
mind. 

Do you care to comment on that aspect of it ? 

Mr. Lanpis. Can I defer my comments on that until I deal with 
these other matters? 

Senator Carroiz. Oh, yes. 

Mr. Lanois. Because I think they bear on that problem. 

Senator Carrott. You may proceed. 

Senator Dirksen. Dean, would you say just a little more about this 
matter of ethics so far as the bar is concerned ? 

Mr. Lanois. The bar? 

Senator Dirksen. Yes; you mentioned that ? 

Mr. Lanois. Yes. 

Senator Dirksen. But I do not think you spelled it out in very 
great detail. 

Mr. Lanpis. Well, the bar has too many men again who try to make a 
living out of giving an impression that they have close associations 
with various administrative agencies, which may or may not be true. 
It generally is not true. But it is a disturbing thing, a feeling of 
clients that well, if they go to Joe Doakes, Joe Doakes knows so-and-so 
and perhaps he can handle this situation behind closed doors without 
being forced into an open hearing. 

It is hard to put your finger on that kind of thing, but it exists, 

there is no question about it. And it should be discouraged at every 
opportunity, and I think that the self-governing processes of the 
bar as well as the disciplinary measures of the various agencies could 
make a dent on that. It can be done if people really want to do that 
kind of thing. 
_ I think you have always got. to recognize that the bar has certain 
interests in appearing even before this committee, or any other com- 
mittee, which are not necessarily synonymous with those of the public. 
They have their own positions to protect, their own income to. pro- 
tect, and they tend to ' very traditional in their approach to many 
problems. 
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I would add that reforms generally in the field of procedure, in the 
field of even judicial organization, come usually from outside sources 
rather than from the bar itself, although in recent years I think the 
bar has become very much more introspective than it was, say, 20 or 
30 years ago. 

The bar associations themselves have matured. Some bar asso- 
ciations have been very effective and have taken positions that are dis- 
tinctly in the public interest in many of these matters. 

Now, i in this connection, I think the bar could render a service all 
of its own, and the agencies themselves should not dillydally with 
anything, with any profession that appears before it that isn’t strictly 
according to Hoyle. They can take a stiffer attitude than they have. 

I think, for example, the attitude that the Securities and Exchange 
Commission has taken toward the accounting profession has suc- 
ceeded in elevating the standards of that profession a great deal, 
and certainly the ‘good men in that pupeses think very well of 
them. Certainly the accounting profession as a profession in the 
last 20 years has gone up and up and up, and it has truly become a 
profession which it would have been hard to claim it was, say, in the 
early 1920's. 

Senator Carrot. Do you want to proceed now / 

Mr. Lanpis. Yes, if I could go to this question of special organiza- 
tion, there again it does seem to me that there are no general formulas 
applicable. Much can be done by better internal organization than 
characterizes some of the agencies to date. 

I think a start has been made on this by the studies of the Bureau 
of the Budget, many of which I have had the opportunity to read, 
and many of which contained good suggestions as to better administra- 
tion. 

There is one general problem that I think is more or less character- 
istic of most of the agencies, and that is the matter of the delegation of 
decision either to a single member of the commission or else making 
more effective and final the decisions of the hearing examiners. In 
some cases that is difficult to do since the hearing examiners really 
rarely make a finding of fact. Their so-called findings of fact may 
be policy judgments, and the agency is very jealous with regard to 
policy judgments, and wants to keep those to itself. 

Some agencies like the ICC have developed panels, but few agencies 
have really gone so far as to delegate in substance, although not in 
form, certain matters to a member of the commission. 

I was surprised, somewhat surprised to learn that the practice which 
had been established some years ago in the Securities and Exchange 
Commission had now been abandoned, and that was the acceleration 
of so-called amendments to registration certificates. The problem as 
to whether to accelerate or not to accelerate is not a decision except 
in isolated cases. That problem some years ago was delegated to one 
of the Commissioners, and if he had a difficult case he naturally would 
refer it to the Commission as a whole, but generally speaking he 
handled those things very quickly, and it was not really a five-man 
operation. It was a one-man operation. 

Some of that, a considerable amount of that could be done, and 
furthermore, the hearing, the decisions of the hearing examiners in 
many cases could be made final subject to limited reviews. 
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I have thought sometime that a system comparable to that of the 
certiorari system, which brings a case before the Supreme Court of 
the United States, might very well have applied in these cases, that 
review of the decisions of hearing examiners was not a matter of 
right, but lay within the discretion of the Commission itself. Some 
people might object to that, but there are certainly vast fields in which 
that kind of a thing can be done. 

For example, take in the civil aeronautics field, a decision to the 
effect that a foreign carrier who has been picked by the foreign 
government is submitted to fly the route into this country, it is auto- 
matic. There is no need for the Commission as a whole to pass on 
a matter of that nature, and yet nevertheless it is done. And there 
are no controversies in certain fields. Decisions in these cases could 
be left completely to the hearing examiners, and it would avoid taking 
up the time of the Commission. 

There are a series of problems relating to hearing examiners that 
I do not want to bother you with today, but a remarkable development 
in administrative law has been the increase in stature and in respect 
shown the hearing examiners in the last 25 years. 

I recall that in 1933, or rather in 1934, our practice in the Securities 
Exchange Commission was that when we found a lawyer in the legal 
division who wasn’t any good, we would make a hearing examiner out 
of him, because it was inconsequential. Nobody paid any attention to 
his decision anyway, and he just had to sit there and listen to the 
evidence. But that isn’t true these days. We are developing remark- 
ably good hearing examiners. We have got some ways to go yet, but 
the perspicacity of many of these hearing examiners is as good in my 
opinion as that of the commissioners themselves, and to leave to great 
deal of that stuff to them for final decision I think is highly desirable. 

Of course, if the review is requested and the Commission says, 
“Well, this is something really important that we ought to look into”, 
they could take it up, but they shouldn’t be required to do that in 
he multitude of cases that are being determined. 

Senator Carrot. If you will permit an interruption at this point, 
I think we had testimony from Roger Jones that there is a limitation 
upon the salary that the hearing examiners can be paid. If we could 
have some legislative change to create a different grade, we could pay 
they more. 

What would you think about giving them a little bit more of an 
independent status than they have? 

I think this is implicit in your remarks that they ought to have 
greater decisional wethonity rather than be merely advisory. 

Mr. Lanois. Well, I am all for it, Mr. Chairman. 

I don’t want to say that I am for this particular detail as against 
that, but for the principle of it. Certainly increasing their com- 
pensation, in many cases the lawyers who argue before them are paid 
considerably more than the hearing examiners themselves, and that 
isn’t nice. These little differences of $2,000 or $3,000 in the Federal 
service, they are differences that imply a difference of prestige, and 
the prestige of the hearing examiner should be tops in the hearing 
group. I think something could be done there. 

Senator Dimxsen. Do you think it probably could be set up as a 
career service ? 
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Mr. Lanois. I think it should be set up as a career service. It is 
something that a man generally should be wanting to go for for a song 
period of time. It may be desirable to do a little more shifting o 
these hearing examiners than characterizes the situation today. A 
man might be perfectly willing to become a hearing examiner, but 
if he is going to listen day in and day out to the same type of case, it 
is not too interesting. But if you throw him occasionally into some 
other field where in a short time he can become a good hearing 
examiner, I thing you increase the challenge of that position, and we 
will get better material into that court. 

Senator Carrot. This would meet in part the objection of the 
American Bar Association to the enforcement agencies, the concept 
they criticize so severely that the agencies are not only being the 
policymaker but also the investigating officer, the prosecuter and the 
judge. If we created the independent examiners, these enforcement 
agencles—— 

Mr. Lanois. Yes. 

Senator Carro.u. It would seem to follow that there should be a 
career service. If we give these career men the stature of almost a 
Federal judge, they themselves by pretrial conference can do the same 
thing that a Federal judge can do. And, they might clear up some of 
these very difficult cases, or at least expedite. 

Go right ahead, Dean. 

Mr. Lanois. Unfortunately, I don’t know whether this is true still 
in the Interstate Commerce Commission, but it was true a very short 
time ago. Hearing examiners were treated like employees on a mass 
production line. ‘They had to clock in their time. They had to clock 
out their lunchtime. Efficiency was almost measured by the number 
of decisions they produced, and in some other agencies hearing exam- 
iners are not afforded the necessary statistical and even secretarial help 
that they should be given. That isn’t true with all agencies but it 1s 
true with some. 

Senator Carroty. I might add at this point that, instead of follow- 
ing the concept of establishing a separate court, it would seem to me 
independence and speed might be achieved by giving a group of hear- 
ing examiners that are assigned to an agency, the independence to 
expedite the handling of cases. And so we could avoid creating a 
separate administrative tribunal, similar to the tax court. 

I am reminded by counsel that there is some evidence in the record 
that sometimes the hearing examiner’s decision is reviewed three or 
four times by unknown lawyers to the case before it gets to the Com- 
mission. And then there is this very sharp criticism of the Commis- 
sion system now in vogue that the commissioners themselves never 
really penetrate the original record. They make the decisions and, 
after having reached a conclusion, they refer the case to the opinion 
writer to write a supporting opinon. Of course, this is under great 
and severe attack. 

These are some of the problems I know that you have listened to. 

Mr. Lanois. I think the procedures there are in many cases subject 
to a great deal of criticism. 

It was true, I don’t know whether it is now, it was true of the Civil 
Aeronautics Board that prior to or just at the time you sat down to 
conduct a hearing substantially on appeal from the examiner’s deci- 
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sion, precis of the briefs would be given to you so you didn’t really 
have to read the briefs. That is really no way to handle the situation 
and I have publicly criticized the whole ser of opinion writin 

divisions with the anonymity that attaches to that particular kind o 
thing. 

It is particularly true, for example, in some of the route cases before 
the Civil Aeronautics Board. You have two lines of authority or 
three lines of authority from which you can pick at random. In other 
words, if the decision is made to give the route we will say to Eastern 
Airlines instead of to Delta, why you pick one line of decision, and if 
the decision is made to give it to Delta, you pick another line of 
decision. They are perfectly consistent within themselves but abso- 
lutely opposed to each other. 

Now, if you force yourself to make that decision, I think you would 
try to rationalize the decision far better. But, if you fail to do the 
fundamental rationalization and turn it simply over to an opinion- 
writing section, the opinion-writing section can’t do much except try 
and justify the opinion that you have produced, not knowing the exact 
basis upon which it has been produced. 

Senator Drxsen. You would have to follow up there of course 
with the procedure which you suggested a moment ago, equivalent to 
a certiorari to go up from the hearing examiner’s decision ? 

Mr. Lanois. Yes. 

Senator Drrxsen. And you would probably have to follow that 
with judicial review. 

Mr. Lanois. Oh, yes; there would be judicial review. I think that 
would be correct. 

Senator Carrott, May I interrupt to.ask you a question? 

You have been testifying now for the better part of an hour and a 
half? Do you desire a recess? 

Mr. Lanpts. Will you give me 5 minutes? 

Senator Carrotu. We will recess for 10 minutes. 

(A short recess was taken.) 

Senator Carrott. The committee will come to order. 

Dean Landis, you may proceed. 

Mr, Lanois. The next subject I had before me was the matter of 
procedure, and I think I need not dwell on that too long. 

The bar associations and others have concerned themselves with 
this matter of procedure. I was happy to see that one of the very 
great experts in this field recognized that the answer to this problem 
was not necessarily judicialization of all this procedure, but devising 
methods of procedure that would achieve the things that could be 
flexible enough to get away from some of the requirements of that 
characterized by courts. 

With regard to coordination of the procedures among the agencies, 
I think there is a great deal that can be done. 

Judge Prettyman’s suggestion of an administrative conference to 
meet perhaps trianriually, and, as I suggested, to have a permanent 
secretariat so that they could be pushed into considering the appro- 

priate problems and through committees come out with some solu- 
tions on them, I think is a suggestion that has a great deal of merit 
to it. I think it is unnecessary to go through his testimony. He 
uae the thing very ably, and it is certainly a matter that ought 
to be given very serious consideration. 
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I would like, however, to deal a little more at length with an issue 
that has been here in the hearings and is coming more and more to 
the forefront. 

-~-Senator Carrotu. Dean, before you leave that subject of Judge 

Prettyman, that was an assembly concept if you will recall, not a 
commission, not a committee but an assembly concept. Have you 
thought in terms of a potential commission, with a secretary, on the 
one hand not interfering at all with Judge Prettyman’s concept ? 

His concept was an assembly of men of industry, of the professions, 
that could work to help educate, inform is a better word, people even 
at the field level, and to help inform the Congress as to what the 
people feel. 

You will agree, I believe, that this field has been neglected from the 
standpoint of information going out to the public? 

Mr. Lanois. Yes. 

Now what would you think of the question of a potential commis- 
sion, that is to say if there were a resolution by the Congress and an 
appointment of a commission with this secretary on the commission. 
Heretofore, as a result of the last conference they had a small staff in 
the Attorney General’s office. I think their basic function was to col- 
lect statistics rather than have a supervisory function. 

You do not need to answer this, but give some thought to the 
commission concept in connection with this. You see, the Congress, 
under Judge Prettyman’s plan, does not participate. It is true that 
they invite them in, but they do not vote, in a sense they have no con- 
trol. This was a mistake I think made in 1953 when they had 70- 
some members of the professions and the industry and the public but 
not a single Member of Congress. Now I think they have sought 
to remedy that by inviting Members of Congress in, certain select 
Members, but giving them no real voice. 

A commission, it would seem to me, that Congress would create, 
giving the President the power to appoint certain members and the 
Vice President to appoint certain members might be advisable. I 
will not ask you for your opinion on that but think about it. 

Mr. Lanois. Well, I would say that without going into the details 
of how many people and from what agencies you would draw these 
men, I think there is considerable to be determined yet. I do think 
that if you have a good secretariat, the entire workload is now cen- 
tered in the Office of Administrative Procedure in the Department 
of Justice, it could be handled there even more effectively, because 
they would have a loyalty to that particular thing which is not neces- 
sarily true if an outfit is centered in a large department of that 
nature. 

Senator Dirksen. Dean Landis, are you thinking in terms of an 
analogy like the judicial conference in the administrative office of 
the courts? 

Mr. Lanois. Exactly. 

Senator Dirksen. di course, Congress does not sit in on the ju- 
dicial conferences, does it, or participate in it ? 

Mr. Lanois. That is quite true, but here you can’t quite follow the 
model of the judicial conference because you are not dealing with an 
integrated system as you are in dealing with one profession, as you 
are in the judicial conference, and therefore there will have to be 
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some differences. Just what they are is rather hard to say now. But 
this conference also would not quite have the same authority and pow- 
er that the conference of senior circuit judges and the other judicial 
conferences have. 

It is difficult to do that. But a beginning can be profitably made 
along this line. 

Senator Dirksen. I rather gathered from the general outline that 
you sketched at the beginning of your remarks, including procedural 
coordination between the agencies—— 

Mr. Lanois. Yes. 

Senator Dirksen. And then coordination at the substantive level, 
the ultimate would have to be some kind of integration, would it not? 

Mr. Lanois. Now you are hitting the real problem, and if I can 
take that out of order I would be glad to do it right now. 

Coordination along the substantive line, we have very little of that 
at the present time in the Federal Government among these agencies. 
For example, the transportation field. There you have the ICC, the 
CAB. You have Maritime, you have the Bureau of Roads, you have 
also the Army and the Navy, who are very important factors in this 
field, and no scheme has been set up as yet for coordinating the activi- 
ties of those agencies. 

I questioned the Chairman of the Civil Aeronautics Board yester- 
day as to how much contact they had there with the Interstate Com- 
merce Commission, and the answer was none, which was true in my 
day and I think it has been true ever since. 

Now obviously we are terribly in need of a better definition, a better 
conception of a national transportation policy than we were some 20 
or 30 years ago. The ills of the railroads have really become terribly 
serious. The competition between various forms of carriage are all 
very serious. 

The degree to which one outfit is subsidized and the other outfit is 
not subsidized are again questions of policy that go beyond the realm 
of the single agency that deals with those matters. 

Now it has been suggested that the coordinating agency should be 
something like a ministry of transportation comparable to what you 
have in many foreign countries. There, of course, you do have an- 
other element present, which isn’t present here, and that is govern- 
ment ownership of many of these forms of transportation, and conse- 
quently they are brought under a single head in that connection. 

There are many schemes that have been urged for a ministry of 
transportation. I don’t want to suggest either that I am behind a 
thing like that or not, but I do think that some mechanism for coordi- 
nating these things is essential. 

T have here, for example, the report of the Under Secretary of Com- 
merce, I think they call him Assistant Secretary—no, Under Secre- 
tary for Transportation in the Department of Commerce. He is the 
only coordinating person in this field. That is that department. It 
is a very interesting report. Probably many of you are familiar with 
it, “Federal Transportation Policy and Program”. 

_T imagine there are many of us who disagree with regard to the par- 
ticular recommendations that are made in that report. But it does 
break down the problems and says, “Here are problems that should 
be considered and something should be done about them.” 
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I don’t think it is necessary to think in terms of embracing within 
a single agency all the activities of ICC, the CAB, the Maritime 
Board and the like, but somehow or other some kind of ability to 
direct their attention and to get them together in the solution of the 
particular problems that face us seems to be an awfully essential 
thing. 

It is obvious in transportation, I think you could take another area 
where you have a substantial need for coordination, and call that area 
either energy or fuel, where again you have many of the problems 
handled by different agencies who do not coordinate their activities. 

‘Matters like coal and oil and gas, and, of course, atomic energy, are 
handled separately, and in a sense in isolated compartments. Some 
coordination, some mechanism to coordinate that seems a very, very 
desirable thing, and I don’t think it has to embrace the issue or the 
fact that all these adjudications that are made by these various agen- 
cies—they could be left where they are, and the coordination would 
be on a policy line more than anywhere else. 

But I am really taking that out of the context a little, because it 
belongs in connection with the development of policy within the 
agency itself. 

Now the cry has been made that the agencies do not formulate 
policy. That is not quite correct. There is some merit in that con- 
tention. But I think many people overlook the fact that very im- 
portant policy determinations have been made by agencies. 

Certainly in the civil aeronautics field the Civil Aeronautics Board, 
through staff reports and the like, made the basic policy determina- 
tions in the international airlines field, in the problem of feeder lines, 
and in other fields. For example, the policy determination that really 
was made by the Federal Trade Commission in connection with 
utility holding companies was a very important thing. 

These things take time. You cannot really sit down and reach 
these policy determinations without very thorough examination. 

Congress has that same problem. It takes time to make the large 
policy determinations that it has to make. Sometimes it can do those 
things by one procedure, sometimes by another procedure. 

I think, for example, that the policy determination made by the 
Congress to bring in Federal regulation of investment banking and 
trading in securities could hardly have been made by the Congress 
had there not been this thorough investigation by Judge Pecora and 
his group of the things that had to be controlled and that it was neces- 
sary tocontrol. Nowthattakestime. It is not made by a staff meet- 
ing. It is made by a thorough examination of evidence. 

But in recent years I think there has been too little of this that has 
characterized the agencies. I think all of us share a disappointment 
that staff studies of this nature, based on thoroughgoing evidence, 
have not been made in the railroad field by the Interstate Commerce 
Commission, and sometimes those that have been made have either 
been made at a very low level or have never reached a high level. 

The investigation made, I think it was last year, by the ICC in re- 
gard to the passenger fare problem, which is a very, very serious 
problem both in its long-haul and short-haul and commutation aspects, 
was made by a couple of examiners. I don’t know that it has ever 
been reviewed by the ICC. 
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In my opinion it is not a startling report, and yet here is certainly 
a startling problem, a very deep problem. The difficulty has been 
that sometimes the agencies are too busy to do this kind of planning 
and thinking. 

If Imay, I quote from a memorandum given to me by a very dis- 
tinguished and competent individual in the Securities and Exchange 
Commission, talking about the problems of that Commission, and he 
says: 


The Commission has also been compelled to direct a major portion of its 
time to enforcement activities to meet the challenge of the new brand of financial 
pirate. This has necessarily made itself felt in all areas of the Commission’s 
work and has, to some extent, drained talent away from other important re- 
sponsibilities. Thus, the Commission has not been able to devote sufficient of 
its energies to explore and utilize fully under all of the statutes its rulemaking 
authority in the development of policy. 

Perhaps a better way of expressing this would be that sufficient time has not 
always been available for the reconsideration of earlier policy decisions and 
interpretations, whether or not reflected in rules or forms, made in contexts no 
longer representative of the changing patterns of securities distribution and the 
development of new forms of investment media. The question has also arisen 
whether the Commission’s overall control and direction of its enforcement ac- 
tivities may not be improved. 

More important, perhaps, than all of the foregoing is the question whether 
the agency has been able to keep pace with all of its “regulatory” responsibilities. 
The tremendous expansion in the securities markets has also been attended by 
real changes in the methods and facilities for the marketing of securities. New 
and special agencies have been more fully developed and have begun to play an 
important role in the capital formation process. These are the so-called venture 
capital companies and similar companies, the new small business investment 
companies, and the private syndicates created and managed by important bank- 
ing houses. All of these are designed to provide capital to industry in the 
form which initially at least appears to be nonpublic in character, but which 
have for their aim public distribution of the securities involved in these trans- 
actions, upon proper seasoning of the issue or the issuer or the development of a 
public market. 

The Commission has not had the means, in recent years, to develop more ade- 
quate information regarding these practices and trading practices, generally, on 
or off the exchange. 


I mean there that may be a seat of the trouble. A seat of the 
trouble may, however, be the lack of imagination among the Commis- 
sion members themselves. I don’t know. 

I think, for example, in terms of some of the problems that seem to 
me to be facing the Civil Aeronautics Board, which requires tremen- 
dous staff work before anyone can come to any final kind of conclu- 
sion, some of those problems that have been introduced have been 
brought up by the introduction of jet aircraft. 

To illustrate, and I simply use this as an illustration, prior to the 
introduction of jet aircraft, we had in essence, three transcontinental 
lines. Here in the East, to take an illustration, we had a network of 
lines that went from the Southeast north to New York and to the 
Great Lakes area and also went down to the Gulf of Mexico around 
Houston in Texas. Now that was known as Eastern Airlines. 

Now, the problem, that is being faced by a line such as that is where 
are the long hauls that can be handled effectively with jet aircraft. 
The transcontinentals don’t quite handle that problem. 

I think a theory of the Commission for years has been to stop East- 
ern Airlines at around St. Louis and around Houston and not let it 
go westward. It made sense as long as you had four-engine propeller- 
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driven aircraft. But now when you get aircraft with double the speed 
and twice the capacity, the concept of these lines that were develo 
for different types of aircraft has got to go under a radical revision, 
and thinking on that subject has got to take place. You cannot handle 
those problems by a decision, by the adjudicative process of isolated 
— The whole destiny of these lines, of many of these lines, is at 
stake. 

What the answer is, expansion of routes or merger or what the 
answers are, no one here I think is competent to say, because studies 
of er type have to be undertaken and a direction of policy deter- 
mined. 

Now, it has been pointed out that the adjudicatory process is not 
necessarily the best process for work of this kind. 

Well, of course, in planning by your staff that process does not need 
to be followed. 

It has also been pointed out that in the contested route cases, that the 
adjudicatory process is not a very desirable process. I don’t think 
that that is too clear. However, if you have your policy determina- 
tions and your staff work done there, you certainly can reduce to a 
minimum the issues that are involved in the granting of routes to 
various carriers to have some idea in mind as to the destiny of the 
particular airline systems that you have. 

I simply cite that as illustrations of areas in which planning should 
take place. 

Now there again it seems to me that that type of planning is where 
coordination among various agencies is possible and should be under- 
taken, and the coordinating mechanism, whatever you wish to call it, 
whether you wish to call it a ministry of transportation, it at least 
should be given considerable dignity, more dignity than is to be had 
here in the Office of the Under Secretary of Commerce, in order to 
bring about that kind of thoughtful planning all along the lines. 

Time and staff have to be available for this kind of work, but I do 
not have any fear that the staff won’t be forthcoming, because these 
will be challenges that will appeal to anybody that is truly concerned 
with large problems in the field of national transportation or in the 
field of the utilization of energy and such allied natural resources. 

Senator Carroti. Would you say, Dean, that the planning and pol- 
icy considerations on a national basis, the national problem, should be 
binding upon the agency that has a partial jurisdiction in that field ? 

Mr. Lanots. I think they would be binding because of the persuasive 
quality that they would have, and I think you must remember that no 
agency can really do its job alone. 

Again taking an illustration from the aviation field, the Bureau of 
the Budget or the Appropriations Committees are absolutely essential 
if we carry on certain ideas in the field of subsidy. The same thing is 
true in dealing with inland waterways. The agency itself has got to 
fit itself into the structure of such a policy, and there are many ways 
in which that can be accomplished. 

Now certainly you don’t want to have this coordinating mechanism 
interfere in the disposition of controversies before that agency except 
insofar as it would like to see that their disposition would go along 
with the national policies that have been evolved. 
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Senator Carroti. What I had in mind in asking that question, the 
Congress, the legislative branch, has given a broad delegation to these 
agencies to formulate policies, in some fields too broad. 

Some Members of the Congress who have been here a quarter of a 
century or more feel that there has been such a broad delegation that 
the Congress has in a sense lost control of the body which it has 
created. 

Would there be any reason why we could not give a similar broad 
delegation to such a ministry or department of transportation, and at 
the same time hold some reins on it, because it is a creature of the 
Congress, to which it has delegated its power ¢ 

The reason I ask this question, as I have indicated before, is that 
Congress is very aware that it has been delegating its powers away so 
that it has lost control. Now to expect that the Congress may give 
away an even broader delegation so that it loses whatever little control 
is left, is in my opinion unrealistic. So, in the development of these 
mechanisms I hope consideration will be given as to how the Congress 
really feels about the importance of its setting the national policy for 
these matters. But it is so fragmented today that some believe that it 
is not effective. 

Mr. Lanois. It is not a delegation of power that is being sought here. 
It isn’t power. It is a delegation of the responsibility to plan that is 
being sought in such a coordinating mechanism, and I think that the 
Congress, instead of trying to review the isolated acts of these various 
agencies and see what kind of pattern they are creating, would have 
far more control if it could review the plans and the evolution of plans 
by this coordinating mechanism. I think that that would bring the 
Congress closer to the problem than it is at the present time. 

Senator Carroiu. I ask you to consider the question—I am not 
saying that it should not be done. 

Mr. Lanpis. Yes. 

Senator Carroru. But I think it is a matter that should be very 
carefully scrutinized by the Congress. 

Mr. Lanois. I can respect that attitude very much, Mr. Chairman, 
and that just leads me into the problem of the relationship of these 
agencies to the Congress on the one hand and to the executive on 
the other. I think you are quite right that in a sense these agencies, 
even though they are called an arm of the legislature, have been 
neglected by the legislature. 

Senator Dmxsen. Been what? 

Mr. Lanovis. Been neglected by the legislature, and I don’t say that 
any assessment of blame as between the agency or as between the 
legislature—to my mind it is unimportant. But there are things 
that have happened which sort of indicate that there is an attempt 
on the part of the Congress to exercise a greater authority or greater 
concern over what these agencies are doing than has characterized 
the situation for some 5 or 6 years. 

You now have a much more and a much better crew of experts at- 
tached to your various committees than you had 15 years ago, and 
these people not only can watch the activities of the agencies but they 
can act as sort of a liaison group between the Congress and the agen- 

cies so as to bring that information in, analyze it and see whether or 
not they are carrying out the thoughts of the Congress and how ef- 
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fectively they are doing that. That mechanism in my judgment 
should be encouraged, greatly encouraged, because it certainly isn’t 
desirable that these agencies should do their work in the dark, and 
that the Congress shouldn’t know exactly what is going on. 

However, to turn to their relationship to the executive, I doubt 
whether Congress is so organized that it can give the betdershiig to 
these agencies that should be given to them. It seems to me that 
that must emanate from the executive branch. 

Congress is the critical judge of these agencies. The executive 
branch, on the other hand, ought to be w atching them and seeing 
that they are truly in a sense executing the laws. 

Now there, of course, you have dangers, and we have seen some 
of those dangers in the past in the executive interference with the 
actual functions of these agencies in the sense of their adjudicatory 
powers. But that should be c: ipable of being controlled. 

It does seem to me that, for example, it is a function of the execu- 
tive to say to the Federal Power Commission, for example, “Look, 
you boys are not doing your business. Do something about this 
thing. Don’t sit here and do nothing and hope for something i in the 
form of some legislation to absolve you of the responsibilities you 
have under the statutes.” 

I should think the executive would be entitled to say to the Inter- 
state Commerce Commission or to the Civil Aeronautics Board, “Here 
is a field which you people ought to plow. You ought to be doing 
some work in this field because in a few years this will be right on 
our necks and we need to have answers, some type of answer.” 

That seems to me to be a function of the executive. 

The function of the Congress is certainly to be critical, and also to 
either take power away or to give power in the instances in which 
it is necessary to do so by legislative action. 

I feel rather deeply about that point, that the so-called headlessness 
of these agencies should be cured in both ways, by a responsibility to 
the Congress and by a responsibility to the executive who watches 
them. That I think is a far better solution to look at it that way than 
this conception that the so-called Brownlow committee advanced in 
1937 or 1938, of trying to embrace these agencies within an executive 
department. 

My own impression, and I say impression because I do not have 
enough of the knowledge of the fact to hold an opinion, is that in 
those regulatory agencies which are embraced in executive depart- 
ments, that generally speaking they don’t function as well as the 
independent agencies do. But that I say is an impression. I don’t 
dare state that as an opinion because I do not have the sufficient facts 
at my hand to venture to say that that is the fact. 

Senator Dmxsen. Dean, you mentioned the headlessness of the 
regulatory agencies. 

Mr. Lanois. Yes. 

Senator Dirksen. I would not like to see the impression go out, of 
course, that that is the point of blame particularly, because much of 
it has to be ascribed to the legislative branch. 

You remember when we set up the Communications Act in 1934 
we clearly marked out what the authority of the Federal Communica- 
tions Commission was and that was it. So they did not look over the 
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fence at the Maritime Commission, they did not look over the fence 
at the CAB, they did not look over the fence at the Federal Power 
Commission. Each one had his cubicle and each one stayed in his 
cubicle, and if he had gotten out, the chances are that they would 
have gotten drubbed by the Commerce Committees of the House and 
Senate saying “You are just beyond your jurisdiction.” 

So if there was any real fault in failure to coordinate and to bring 
this thing together and show the relationship of one communicating 
agency to another, I think we were as much at fault up here as any- 
body. And you can see it in the Commerce Committee of the Senate. 
They have a natural gas bill that is assigned to a subcommittee and 
that is it, and they just look at that cubicle and nothing more. And 
if it is something relating to FCC, that goes off to another sub- 
committee. 

Even within the committee itself there has been no coordination 
and no fashioning I think of an overall philosophical policy that you 
could say was coordination at the substantive level. At least that has 
been my experience and I have been kicking around here for 28 years 
seeing just that happening in both the House and the Senate. 

Mr. Lanpts. Well, I think that is just about what has been happen- 
ing. There have been a few changes in there that are of some im- 
portance. For example, the various reorganization plans that have 
provided greater control by the executive over the chairmen of these 
commissions. But I don’t think that in itself is enough to bring about 
the coordination that I speak of. I believe that if you had that type 
of thing going on in the executive branch, that the legislative branch 
would tend to think in those same terms too, because the problem 
would be set before them. And I think it would be a helpful process. 

Senator Dirksen. Well, as you know, the rails have carried on quite 
a campaign with respect to both highways and inland waterborne 
commerce on the grounds that actually Federal appropriations 
amounted to a subsidy. 

Mr. Lanois. Yes. 

Senator Dirksen. And they got no benefit from the subsidy, but 
they were taxed notwithstanding to provide a water course for ves- 
sels traveling up and down the Mississippi, the Missouri, the Illinois 
River, the eastern rivers, and rails had no such advantage, and I do not 
think we ever gave that too much attention. 

You listen to it, of course, and that is as far as it went. So the 
coordination just did not catch on if anybody ever had any in mind. 

Mr. Lanpts. But you see what is happening in that very field, Sena- 
tor, in the commutation field you are now going back to subsidy at 
the State level, because of no action on the part of the Federal Gov- 
ernment at all. 

Massachusetts, for example, subsidized the New Haven to continue 
with the Old Colony Railroad. You are having plans for subsidy in 
New Jersey, New York, in Connecticut, to deal with the metropoli- 
tan commutation problem there. 

The issue of spending money for new highways, new bridges and 
allowing these railroads to go to pot is being seriously questioned, and 
it is being seriously questioned at the State level right now. It is a 
problem that is of concern, and to take the attitude that has been 
frequently taken that well, the rails got their subsidies way back so 
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many years ago by public grants of land and the like and therefore 
we can forget them is just not true in the national interest. The 
national interest is a broader concern than sort of a petty rivalry of 
that type. 

Senator Dirksen. Of course, as you know, they have been here at 
this last session because of the difficulties that the roads were having in 
commuter service, inadequate facilities both owned by the municipali- 
ties and their own. I think there were at least 15 or 16 carriers pres- 
ent who called on a number of us, including the leadership, simply to 
alert them to the problem in the hope that at some future time, maybe 
during the next session, there may be legislation dealing in part with 
this problem. 

Mr. Lanois. I think that is right. It is a little late and is perhaps 
later than we think on this matter. 

I think one could see that this commutation problem was coming, 
to a head some years ago. I don’t like to boast about anything, but 
when I was a member of the Board of Supervisors of Westchester 
County, which is very much concerned with the commutation problem, 
I succeeded in getting the appointment of a committee some 6 years 
ago to study the problem and see what the county could do, because 
the county has a role in the solution of that problem as well with re- 
gard to the taxation of facilities of these rails and the burden that 
that taxation places on them. 

If you did have this concept, the problems could be brought to the 
attention of the Congress at a much earlier date than perhaps they 
are being brought to Congress’ attention at the present time. 

Senator Carroiu. I am sorry the Senator from Illinois has to leave 
us. During your absence we will not pass that criminal statute. 

Senator Dirksen. Dean Landis, I am sorry. 

Senator Carroti. Thank you for being with us. 

(At this point, Senator Dirksen left the hearing room. ) 

Senator Carrotu. I am inclined to share part of the viewpoint of 
Senator Dirksen that it is not all the fault of the agency, and I think 
it is the fault partly of the Congress itself. It seems to me that that 
does not meet the question that you pose, What are we going to do 
about it? 

Mr. Lanpts. Yes. 

Senator Carroty. I think we have got to move ahead, and if we can 
devise this technique where we can convince the Congress that we are 
not abandoning all of our jurisdiction in this field, but this is really a 
step forward to help us regain some of our jurisdiction—the very 
function of this subcommittee, which, as I explained before is not 
primarily an oversight committee over specific actions, 

This committee was created with a broad jurisdiction in the admin- 
istrative process field. Now, in certain specific legislation, the primary 
jurisdiction may belong to other committees of the Senate; but we 
think that under our resolution, we have broad enough jurisdiction to 
consider the overall problems in this matter. And, I think that we 
ourselves can be helpful, by implementing the staff—you can’t do this 
with three or four men. You have to have a large staff study just as 
the executive branch would have to have additional appropriations, 
witness the amount of money, $300,000, that is being spent by the 
executive branch to make these private surveys. These surveys could 
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be made by the Congress itself if it took the time to do it. It has its 
hands on the purse strings. 

The question is: Does it have the interest ? 

You say they have neglected the agencies. 

I say that they have abandoned some of them when you talk about 
constructive proposals for the future to solve these important prob- 
lems. 

Please proceed, Dean, if you have other observations. It is 25 min- 
utes to 5. If you are tired, you have rendered a great service to us 
today in being with us, not only today but during the session. I do 
not want to unnecessarily tire you. 

If you have other matters here that you want to give us your advice 
on 





Mr. Lanois. No; I think I am just about through. 

I again say, Mr. Chairman, I am very grateful to you and the 
committee for the opportunity to advance some of these ideas. 

I don’t want to appear dogmatic about anything, and I certainly 
believe that tremendous benefit can come out of the discussion of ideas, 
out of controversy that arises with reference to them. 

So may I express my thanks to you and to the committee and for 
your courtesy also in permitting me to sit with you. 

Senator Harr. Mr. Chairman, may I ask just one question before 
the dean leaves. 

Senator Carroti. Of course, Senator Hart. 

Senator Hart. One of these notions is so small you can wrap your- 
self around it trying to understand it rather than some of these more 
basic things. 

You recited the enormous backlog in very stale cases in many agen- 
cies. Do I interpret from your concluding observation that the voice 
which should be raised and the person to tell those agencies to reduce 
the files and fish or cut bait is the executive branch; is that right? 

Mr. Lanp1s. Well, somebody should. I don’t know where you can 
place that kind of a thing except perhaps in the executive branch. 

Senator Harr. This is the point I want to pursue. Should it be 
a desk in the White House that does this? 

Should we authorize such a voice ? 

Should we create such a voice? 

Admittedly, apparently there is a great backlog. Everybody 
knows about it. Everybody is tearing their hair over it but nothing 
happens. 

Mr. Lanopts. Yes. 

Senator Harr. But before we get too deep in creating a super- 
structure, at least we might inquire: What do we do about this? 

Is there a measure of responsibility attached to the Congress or is 
there an existing authority that has been lax ? 

What do we do to get these files moving? 

Mr. Lanpis. Well, I should think there is a definite measure of re- 
sponsibility that attaches to the executive here in seeing that these 
— don’t fall behind in their work, that they keep up with their 
problems and do the necessary planning, but the executive should cer- 
tainly not interfere with the disposition of matters before them. 
That is completely wrong, of course. 
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Senator Harr. You mean that we should be clear that we are not 
talking about somebody calling the chairman ? 

Mr. Lanois. That is right. 

Senator Harr. And saying, decide it this way ? 

Mr. Lanois. That is right. 

Senator Harr. But is it not proper to raise questions? Ought 
not somebody call the chairman and say, “Decide it”? 

Mr. Lanois. Yes. 

You have had this thing for 18 months and look what has been 
happening. The thing is going to pot in the country in this par- 
ticular field because there is inaction, which is very, very true, for 
example, in the national gas field. 

There are very serious financial problems that arise there as a re- 
sult of delay in disposition of cases. 

Senator Harr. There is no need for additional legislative action 
to accomplish this, is there? 

Mr. Lanois. I don’t think so. I mean I should think this is with- 
in, generally within the executive power of the President of the 
United States, embraced by that. 

Senator Harr. This long has been my feeling about these back- 
logs that I have heard about, but I was never dean of Harvard and 
I hesitated to suggest that we did not need any legislation to do some- 
thing about this. 

Thank you. 

Senator Carrotn. Dean, of course on this very important point it 
is a good note to close on and I thank Senator Hart for bringing it 
to our attention. 

For example, in the Federal Power Commission we have found out 
that by one statutory enactment we can eliminate the filing of ad- 
ditional rate increases that build up huge sums of the people’s money 
which have been sometimes used, as I read the examiners’ records, for 
capital expansion before there has been a final approval of the rate 
filing. Now we know about that because that is on the record. So we 
need some legislation to shut that door; but to get it we have also got 
to have some support, in my opi..ion, from the executive branch. Why? 

Because the President speak: for all the people. He can get the 
attention that a small commiitee cannot get. What will happen is 
this. It will go to a subcommit‘ee, the press will not pay attention, 
they will give it only sporadic treatment. It will be lost, but it would 
seem to me that we could have a crash program. 

You will remember I suggested to the counsel of the Federal Power 
Commission, that with $250,000 or $500,000 it would seem to me we 
could move into that field and clear up that backlog. Now if we 
could get some recommendations from the executive branch, knowing 
how desperate this problem is, we can move in. We have crash pro- 
grams abroad in some areas where we spend $200 million in the field of 
foreign policy. But it seems to me we could put in $250,000 or $500,000 
especially for the handling of administrative problems that involve 
hundreds of millions of dollars and affect consumers in every part of 
the country. 

I think we could do this to clean up some of these backlogs. We 
have had the promise of support by the Chairman of the Civil Service 
Commission. The executive branch could move. 
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I agree with you that establishing a national policy, for example on 
transportation, of course, would be a — How we can do it so as 
to satisfy the Congress about another delegation of power is a ques- 
tion that is very difficult and one, of course, on which I personally will 
be glad to cooperate. 

Dean, thank you so much for being here with us. We hope to be in 
touch with you from time to time. 

I understand you are going to submit a report to the President on 
December 15. I hope that after there is reasonable time for review and 
perusal, we may have the benefit of that report after it is made public, 
of course. 

Thank you so much. 

May I add before we recess this evening, the Chair wants to an- 
nounce that instead of adjourning, we will stand in recess subject to 
the call of the Chair. 

(Whereupon, at 4:40 p.m., the subcommittee recessed subject to 


call.) 
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